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Foreword

How are decisions about water resources development made? This important question is
prompted by the continuing global interest in the final report from the World Commission on
Dams! (WCD), released in 2000, which offered seven strategic priorities? as a framewaork to
aid decision-making about large dams and other types of water resources development. As
part of their response to the WCD Dams and Development Report, IUCN members and
partners in the Mekong Region decided to use the Strategic Priorities as an entry point to a
brief review of current frameworks.

During 2002, the World Conservation Union (IUCN) supported dissemination of the Dams and
Development Report through National Working Groups, translations, and dialogue work-
shops at national and local levels in Cambodia, Lao PDR and Thailand. In addition, IUCN
organised a workshop in Yunnan Province, China.

National Working Groups expressed a high level of interest in getting a regional perspective,
and a regional workshop was held in Chiang Mai, Thailand in November 2003 to enable them
to meet and share experiences and lessons learned and make recommendations for future
action. One of the recommendations was to identify aspects of national legislation and
regional agreements that complement the WCD Strategic Priorities as well as the gaps in
legal regimes at both national and regional levels.

The Swiss Federal Office for the Environment (formerly the Agency for the Environment,
Forests and Landscape) offered seed funding to support a proposed scoping study on the
application of the WCD Strategic Priorities in the Mekong Region. With the Swiss contribu-
tion as seed funding, IUCN developed the framework for the research and analysis required
for the country studies, secured a national expert to prepare the first draft of the China
country study, and sought the remaining funding required. The East Asia Regional Office of
Oxfam America agreed to provide the funding required to supplement the Swiss contribution.

1 The World Commission on Dams (WCD) was a multi-stakeholder dialogue involving thousands of people
around the world, both State and non-State actors, dam builders, and dam opponents. The final WCD report
put forward a decision-making framework for “large dams”, or “large water projects and water-related energy
projects”. It is a guide, not a blue-print, offered by the commissioners as their contribution to improving water
governance. lItis considered relevant to hydropower dams, irrigation systems, water diversion schemes and
other types of water resources development.

2 The seven strategic priorities detailed in the WCD report were: 1) gaining public acceptance; 2) comprehensive
options assessment; 3) addressing existing dams; 4) sustaining rivers and livelihoods; 5) recognising
entitlements and sharing benefits; 6) ensuring compliance; and 7) sharing rivers for peace, development and
security. These seven strategic priorities were the starting point for the IUCN Mekong Region country studies.
After discussion, the researchers eventually chose to report on six areas: a) recognition and safeguarding of
rights and entitlements; b) environmental impact assessment; ¢) public access to information and public
participation in decision-making; d) infrastructure management; 5) compliance; 6) conservation of aquatic
ecosystems and biological resources; and 7) shared rivers.
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Studies were undertaken in five of the six Mekong Region countries: Cambodia, China, Lao
PDR, Thailand and Viet Nam. The objectives were:

- To analyse the extent to which existing national policies and legislation already
support the ideas embodied in the WCD Strategic Priorities; and

- To suggest changes to the existing policy and legislative framework in each country
that might improve water-related governance.

In addition, an expert on water law in the Mekong Region prepared a study of regional
regimes and their relationship with the WCD Strategic Priorities. All of the studies were peer
reviewed and subsequently presented for discussion at a regional workshop held in
Vientiane, Lao PDR, before being finalised.

The policy briefs presented in this volume were synthesised from the final versions of the
national studies. The full text of the national studies and the consolidated report is available
on the CD that accompanies this publication.

In all countries, the formal frameworks are evolving. These policy briefs summarise current
national frameworks with respect to the WCD Strategic Priorities. The policy briefs are not
intended to be comprehensive analyses of the implementation of policies and legal instru-
ments, and it is acknowledged that implementation in many cases needs to be strengthened.

This project is the first, and to IUCN’s knowledge the only, in-depth study of regional
agreements and national legislation in Mekong riparian countries and their relationship to the
Strategic Priorities identified in the WCD Dams and Development Report. As such, itis a
significant contribution both for its usefulness as a reference now and as a benchmark for
future analysis.

We hope that these policy briefs, and the studies on which they are based, serve to inform
and enrich the ongoing debates on water governance in the Mekong Region. IUCN reaffirms

its commitment to working with our partners in the region to encourage and facilitate these
discussions, providing a neutral platform on which all stakeholders can meet.

.f.'.ll | I
LA | I'-.NJP-E_{ L/Irl,"[(ll
I\

Aban Marker Kabraji
Regional Director, Asia
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Context

The equitable and sustainable use of water is crucial to livelihoods and economic development
in the Mekong Region?. Millions of local communities are dependent on the fisheries and
other products of the river ecosystems. Hydropower is seen by all countries as a logical
source of domestic energy or foreign exchange earnings. Irrigated agriculture is expanding
throughout the region. For example, there are numerous proposals in Thailand to divert
water within and between basins to meet rising demands for water in the rural, urban and
industrial sectors. Viet Nam is pursuing water infrastructure projects for electricity generation,
flood control, irrigation and salinity management in the Red, Mekong and other major rivers.
In China’s Yunnan province hydropower cascades and dams in the Nu-Salween and
Lancang-Mekong systems are being built or planned to export energy to neighbouring
countries as well as China’s eastern industrial centres. Lao PDR and Myanmar also have
extensive hydropower plans. Cambodia is expanding its own irrigation capacity with some
major redevelopments underway. Many of these national water projects are also included in
the regional programmes/strategies of the Asian Development Bank (ADB), the Mekong River
Commission (MRC), the World Bank, and others.

The World Commission on Dams

In 1997, aware of the social and environmental impacts of dams and the debate with the
World Bank surrounding them, The World Conservation Union (IUCN) together with the World
Bank helped establish the World Commission on Dams (WCD), a multi-stakeholder process
to review the role of dams and development.

The World Commission on Dams had several objectives. It sought to undertake a global
review of the development effectiveness of large dams, and assessments of alternatives. It
aimed to create a framework for options assessment and decision-making processes. It also
wanted to identify internationally acceptable criteria and guidelines for planning, designing,
construction, operation, monitoring and decommissioning of dams.

Since its formulation and release, the “WCD framework” (Figure 1) has been evaluated for
use as both an implementation and advocacy tool. The report presents 3 grounding global
norms, 5 core values, 5 key decision points, 7 strategic priorities, 33 associated policy
principles, and 26 guidelines.

1 The Mekong Region encompasses the territory, ecosystems, people, economies and politics of Cambodia,
Lao PDR, Myanmar, Thailand, Viet Nam, and China’s Yunnan Province. The territorial area is 2.5 million km?
which is home to a rapidly growing population of about 300 million people. The major river basins of the region
include the Irrawaddy, Salween, Chao Phraya, Mekong, and Red.
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The seven strategic priorities provide a principled and practical way forward for decision-
making?.

1. Gaining public acceptance

Public acceptance of key decisions is essential for equitable and sustainable water

and energy resources development. Acceptance emerges from recognising rights, addressing
risks, and safeguarding the entitlements of all groups of affected people, particularly indigenous
and tribal peoples, women and other vulnerable groups. Decision-making processes and
mechanisms are used that enable informed participation by all groups of people, and result
in the demonstrable acceptance of key decisions. Where projects affect indigenous and
tribal peoples, such processes are guided by their free, prior and informed consent.

2. Comprehensive options assessment

Alternatives to dams do often exist. To explore these alternatives, needs for water, food and
energy are assessed and objectives clearly defined. The appropriate development response
is identified from a range of possible options. The selection is based on a comprehensive
and participatory assessment of the full range of policy, institutional and technical options. In
the assessment process, social and environmental aspects have the same significance as
economic and financial factors. The options assessment process continues through all
stages of planning, project development and operations.

3. Addressing existing dams

Opportunities exist to optimise benefits from many existing dams, address outstanding
social issues and strengthen environmental mitigation and restoration measures. Dams and
the context in which they operate are not seen as static over time. Benefits and impacts may
be transformed by changes in water use priorities, physical and land use changes in the river
basin, technological developments, and changes in public policy expressed in environment,
safety, economic and technical regulations. Management and operation practices must
adapt continuously to changing circumstances over a project’s life and must address
outstanding social issues.

2 The following information is extracted from “Dams and Development: A New Framework for Decision-
Making”, The Report of the World Commission on Dams



4. Sustaining rivers and livelihoods

Rivers, watersheds and aquatic ecosystems are the biological engines of the planet. They
are the basis for life and the livelihoods of local communities. Dams transform landscapes
and create risks of irreversible impacts. Understanding, protecting and restoring ecosystems
at river basin level is essential to foster equitable human development and the welfare of all
species. Options assessment and decision-making around river development prioritises the
avoidance of impacts, followed by the minimisation and mitigation of harm to the health and
integrity of the river system. Avoiding impacts through good site selection and project design
is a priority. Releasing tailor-made environmental flows can help maintain downstream
ecosystems and the communities that depend on them.

5. Recognising entitlements and sharing benefits

Joint negotiations with adversely affected people result in mutually agreed and legally
enforceable mitigation and development provisions. These recognise entitlements that
improve livelihoods and quality of life, and affected people become beneficiaries of a project.
Successful mitigation, resettlement and development are fundamental commitments and
responsibilities of the State and the developer. They bear the onus to satisfy all affected
people that moving from their current context and resources will improve their livelihoods.
Accountability of responsible parties to agreed mitigation, resettlement and development
provisions is ensured through legal means, such as contracts, and through accessible legal
recourse at the national and international level.

6. Ensuring compliance

Ensuring public trust and confidence requires that the governments, developers,

regulators and operators meet all commitments made for the planning, implementation and
operation of dams. Compliance with applicable regulations, criteria and guidelines, and
project-specific negotiated agreements is secured at all critical stages in project planning
and implementation. A set of mutually reinforcing incentives and mechanisms is required for
social, environmental and technical measures. These should involve an appropriate mix of
regulatory and non-regulatory measures, incorporating incentives and sanctions. Regulatory
and compliance frameworks use incentives and sanctions to ensure effectiveness where
flexibility is needed to accommodate changing circumstances.



7. Sharing rivers for peace, development and security

Storage and diversion of water on transboundary rivers has been a source of considerable
tension between countries and within countries. As specific interventions for diverting water,
dams require constructive co-operation. Consequently, the use and management of
resources increasingly becomes the subject of agreement between States to promote mutual
self-interest for regional co-operation and peaceful collaboration. This leads to a shift in
focus from the narrow approach of allocating a finite resource to the sharing of rivers and
their associated benefits in which States are innovative in defining the scope of issues for
discussion.

External financing agencies support the principles of good faith negotiations between
riparian States. If we are to achieve equitable and sustainable outcomes, free of the divisive
conflicts of the past, future decision-making about water and energy resource projects will
need to reflect and integrate these strategic priorities and their associated policy principles in
the planning and project cycles.

Five years on, the WCD has made its mark as one of the most important multi-stakeholder
platforms for discussion and debate on social and environmental implications of large-scale
infrastructure development.® In addition, considerable progress on the WCD has been made
and the WCD’s strategic priorities remain a solid and effective frame of reference on which to
base such dialogue.

The WCD process of consultation, which involved civil society, government and the private
sector, is unparalleled by any current or previous study in its field. Therefore the initial
process itself that resulted in the 2000 WCD Dams and Development Report is as important
as the discussions and debates that are occurring today, empowering and catalysing local
responses to large-scale water initiatives.

The strategic priorities, policy principles and guidelines for best practice for water develop-
ment are focused and provide a good checklist. They have been well received by the widest
range of stakeholders, including a large share of the dam constituency and the media, who
have provided numerous and generally positive comments.

3 Although the WCD report focussed predominately on large dams, its recommendations were considered
relevant for smaller structures and other water resources infrastructure.



This is evidenced through other important water-related frameworks that have emerged since
the release of the WCD report such as the International Hydropower Associations Sustain-
ability Guidelines and Compliance Protocols, the ADB Strategic Environment Framework, the
ASEAN Water Resources Management Strategy, and others.

Nevertheless, there has been significant debate about the WCD report and disagreement
remains over some of the recommendations and how the report should or could be utilised.
According to Achim Steiner, Director General of IUCN, many had hoped that the WCD
process and report could resolve the dams debate, but this has not happened. The WCD
has, nonetheless, emerged and remained as a touchstone for virtually all stakeholders in the
debate.



Cambodia Water Resources
Development

A review of the existing policy and
legislation framework

Sam Chamroeun*

In Cambodia, elements of water resource and dam management are provided for in related
plans and policies, such as sector plans for energy, agriculture and environment. Although
no specific policy guidelines or regulatory framework for dam management can be found,
current plans and policies contain some limited references to developing an adequate policy
and regulatory framework for supporting the implementation of the WCD Strategic Priorities.

To date, there have been no significant conflicts regarding the development of water and
energy resources because good cooperation exists between line agencies such as the
Ministry of Water Resources and Meteorology, the Ministry of Environment, and the Ministry
of Industry, Mines and Energy. However, the institutional structure and arrangements in
Cambodia are highly compartmentalised and they lack mechanisms for coordination and
feedback among key agencies dealing with numerous water resources management
activities. In addition, there is no clear definition of the regulatory and development
functions.

In Cambodia, national development plans are formulated mainly for five-year periods.

Such plans include: the Five-Year Socio-Economic Development Plan, 2001-2005; National
Environmental Action Plan, 1998-2002; Rectangular Strategy for Growth, Employment,
Equity and Efficiency, 2003-2008; draft Water Policy, 2004; Strategic Plan on Water
Resources Management and Development, 2005-2008; and the National Biodiversity
Strategy and Action Plan. These policies are supported by the enactment of relevant
environmental legislation. Nevertheless, the lack of a clear policy and legislation on dam
management, exacerbated by weak compliance with, and enforcement of, existing relevant
legislation, remain critical constraints to the sustainable use and conservation of natural
resources and biodiversity in Cambodia.

1 Director, Department of Environmental Planning and Legal Affairs, Ministry of Environment, No. 48, Preah
Sihanouok Avenue, Chamkarmon, Phnom Penh, Cambodia. E-mail: chamroeunsam@hotmail.com.



In July 2004, the National Assembly adopted a national policy on water resources and
irrigation system management by considering it as a part of a broad programme to protect,
manage and ensure sustainable exploitation of water resources while enhancing biodiversity
and sustainability for equitable public benefit. The objective is to anticipate and prepare for
the growing challenges that Cambodia’s water resources will face in the next 20 years by
adopting relevant measures. These measures will include, inter alia, making clean and safe
water available to all citizens, providing adequate water supplies in order to guarantee food
security, sustainable economic activities and appropriate living standards, ensuring that
water resources and the environment are free from toxic elements, and maintaining a
supportive fisheries and ecological system.

The main thrust of Cambodia’s draft Water Policy is:

- The promotion of equitable sharing and allocation of water use among key sectors,
and the introduction of the laws, regulations, and procedures necessary to achieving
these goals. This includes water supply.

- Applying fees and/or issuing licenses for water use by enterprises (i.e., legal persons,
entities and factories, etc.), where deemed necessary to conserve water resources,
navigation, aquaculture and minimum flows for ecosystem maintenance, and to
administer them in a consistent and timely manner;

- Sharing of water during periods of water shortage, normally in the following order:
domestic and municipal uses; irrigation; hydropower; and industry and small-scale
manufacturing;

- Taking international agreements into account in the use and allocation of water during
periods of water shortages in transboundary rivers and streams.

Recognition and safeguarding of rights and entitlements

The Constitution states that the public right to confiscate properties from any person will be
exercised only in the public interest as provided for under the law, and that it will require due
process with fair and just compensation in advance. These rights are reaffirmed by the Land
Law of 2001, which states that the right of ownership applies to all immovable properties
within the Kingdom of Cambodia. It also states that no person may be deprived of owner-
ship, unless it is in the public interest. Deprivation of ownership shall be carried out in
accordance with the forms and procedures provided by law and regulations, and only after
payment of just and equitable compensation. The Land Law also covers rights to the use of
water resources.



The Constitution states “Khmer citizens shall have the right to denounce, make complaints
or file claims against any breach of the law by State and social organs or by members of
such organs committed during the course of their duties. The settlement of complaints and
claims shall be the competence of the courts”.

However, Cambodia needs to resolve a number of related issues, identified in the Strategy
on Land Policy Framework, including inadequate laws and procedures, a lack of transparency,
unclear legally-binding provisions for handling reparation claims for the loss of private land or
resources and no provision in existing legislation for a benefit-sharing mechanism, among
others.

Environmental impact assessment

Cambodia introduced language, if not the regular practice, of environmental impact assess-
ments (EIAs) in 1995. However, 10 years on, actual experience is limited. A number of
challenges still face the Government in the process of developing, screening and reviewing
EIA reports.

The Law on Environmental Protection and Natural Resources Management (12 December
1996) states that all projects and activities should be subject to an EIA. However, the
Government was of the opinion that this would take too long. For this reason, a list of those
projects requiring an Initial EIA (IEIA) and/or EIA was included in the Sub-decree on the EIA
Process. All activities included in the list are a potential threat to the environment and are
divided into separate categories. For example, the following categories require an IEIA or
ElIA: (a) hydropower; (b) irrigation systems; (c) port construction; and (d) dredging. However,
the Law on Environmental Protection and Natural Resources Management does not define
an EIA or describe what it must contain.

The Sub-decree on the EIA Process (11 August 1999) delegates responsibility to the Ministry
of Environment for establishing the EIA Guidelines. The Ministry of Environment, in turn, has
delegated this responsibility to the Department of Monitoring and Environmental Impact
Assessment. Although the Department has yet to issue any EIA Guidelines, two documents
are currently being prepared on improving the EIA process: “Environmental Examination
Application”; and “Guidelines for Conducting Environmental Impact Assessment Reports.”

Managing and enforcing EIA requirements in Cambodia faces a number of obstacles. First,
environmental assessment requirements are not well known, and various sector ministries
and project owners are therefore not yet applying them. The authority of the Ministry of



Environment to enforce the requirements appears to be limited by these circumstances.
Another problem is the limited capacity within Cambodia to conduct EIAs. There are few
in-country specialists with experience of EIA reporting, and international consulting firms
often have to be contracted, which is expensive, and does not automatically increase local
capacity to do this work.

The need for environmental assessment in Cambodia is still widely considered as secondary
to the need for development. The significance of ElAs is not fully recognised by, for
example, many of the government ministries responsible for infrastructure or industrial and
agricultural development.

Public access to information and public participation in decision-making

The Constitution states that “Khmer citizens of either sex shall have the right to participate
actively in the political, economic, social and cultural life of the nation. Any suggestions from
the people shall be given full consideration by the grant of the State”. However, there is no
specific law on broader public participation in the decision-making and planning process for
water resources development projects.

The Law on Environmental Protection and Natural Resources Management only provides
brief provisions on public participation in the EIA process. It states that “the Ministry of
Environment shall, following proposals by the public, provide information on its activities,
and shall encourage participation by the public in the environmental protection and natural
resource management.” This gives the public the right to access information and provide
inputs on environmental matters, and the Government is required to issue a sub-decree on
procedures for public participation. However, such a sub-decree has yet to be issued.

There is no tradition of public participation in environmental assessment and development
planning processes. Due to the lack of a clear procedure for public participation, the public
has difficulty in learning how to use the right of access to information as well as participate in
decision-making on the protection of the environment and natural resource management.
However, the draft EIA Guidelines contain some requirements for public participation.

Project sponsors must address all opinions given by the public in the EIA process. Public
participation includes (a) all involved local authorities and institutions, (b) public opinion on a
development project, (c) consultations and (d) company interpretation.

Public awareness is also recognised in the draft Water Policy of Cambodia. Public under-
standing and basic knowledge about the benefits of water and the problems caused by

water are limited, and the availability of programmes related to water in educational
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institutions is inadequate. Moreover, participation by users and stakeholders in protecting,
conserving, managing and using water is minimal while the contribution concept and the
payment of water service fees remain low.

Participation by indigenous or tribal people is not specifically covered in the Law on
Environmental Protection and Natural Resources Management or the Sub-decree on the EIA
Process. Although they can exercise their rights like other Cambodian nationals, it is rare to
see any representative of indigenous people participating in important decision-making by
the Government.

Infrastructure management

Cambodia has yet to formulate and introduce a comprehensive water resources law or a
specific law or regulation on irrigation systems or hydropower dams. Institutionally, there are
two government agencies that are responsible for water infrastructure asset management—
the Ministry of Water Resources and Meteorology, and the Ministry of Industry, Mines and
Energy.

The Sub-decree on the Organisation and Functioning of the Ministry of Industry, Mines and
Energy (No. 35 ANK-BK, 26 April 1999) lays out the mandates and responsibilities of the
ministry, which include but are not limited to: (a) conducting research on the hydropower
distribution networks and estimating the potential in order to develop electrical projects
where electricity production is the main purpose; and (b) participation in the implementation
of any works related to the Mekong Basin according to the obligations of the ministry. The
sub-decree also provides clear mandates for monitoring existing hydropower dams, but
there is no clear legislative framework for carrying out the monitoring and evaluation process.

The draft Water Policy authorises the Ministry of Water Resources and Meteorology to issue
licenses for water use and waterworks construction (dam/irrigation system construction).

Compliance

Legally binding provisions exist that require compliance with plans for constructing and/or
operating water infrastructure assets. For example, the draft Water Policy states that
licenses for dam construction/irrigation system construction can be revoked by the Ministry
when any projects are deemed unsound or likely to cause danger to the nation. The Law on
Land Management, Urbanisation and Construction (23 May 1994) states that individuals and
private institutions as well as public authorities are banned from conducting construction on
land areas such as water reservoirs and water dams.

11



Compliance with social and environmental commitments, including benefit sharing, is legally
binding under the Land Law (30 August 2001).

The Law on Investment (4 August 1994) provides economic incentives for investment in
physical infrastructure and energy, and environmental protection. It also states that in

a case where a company (investor) violates or fails to comply with the conditions stipulated
by the Cambodia Development Council, the Council has the authority to withdraw the
privileges and incentives granted, in whole or in part.

Legally-binding provisions have yet to be issued that specify the mechanism for ensuring full
implementation of compliance protocols. Currently, should any dispute arise regarding these
matters, an ad hoc committee or commission can be established to settle the issue. There
are no clear specific penalties for non-compliance.

Clear legally-binding measures or specific provisions have yet to be issued for apportioning
the costs of compliance, undertaking an external review of implementation and compliance,
or discouraging and preventing corruption in the process of constructing and/or operating
water infrastructure. Measures or penalties have yet to be introduced to discourage and
prevent corruption in the process of constructing and/or operating dams or irrigation systems.

Institutional ineffectiveness (overstaffing, a lack of legitimate incentives for staff, and poor
qualifications and technology support) remains a serious problem and must be addressed.

Conservation of aquatic ecosystems and biological resources

A Royal Decree issued on 1 November 1993 established 23 protected areas that total 3.3
million hectares, which amounts to 18 percent of Cambodia’s total land area and includes
World Heritage sites. Moreover, there are Ramsar Convention sites that cover 53,000
hectares.

The current lack of law enforcement is limiting the effective implementation of biological
resource conservation. To date, there is no specific law on protected areas. The Royal
Decree on the establishment of protected areas does not provide the Ministry of Environment
with a mandate to take legal measures against violators or illegal activities in protected areas.

To ensure the protection and conservation of biological resources as well as aquatic
ecosystems in protected areas, the Ministry of Environment implements the provisions of
the Law on Environmental Protection and Natural Resource Management and sub-decrees
such as the one on water pollution control, in order to protect rivers that flow through those
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areas. The Sub-decree on the EIA Process is the most important legal instrument for
preventing and mitigating the impact of dams on rivers.

Shared rivers

Cambodia is a Party to the 1995 Mekong Agreement and a member of other regional bodies
and initiatives, for example, the Association of South East Asian Nations and the Greater
Mekong Sub-region. There are numerous existing and proposed dam projects in the
Mekong Region; as a Mekong River basin downstream country, Cambodia is highly vulner-
able to upstream dam developments on either the mainstream (such as in China) or on
tributaries (such as in Viet Nam). More effective regional river planning and management is
required whereby all Mekong countries would strictly adhere to the principle of equitable and
reasonable utilisation, a no-harm policy, appropriate consultations, and a joint development
and planning process.

Recommendations

Guidelines or principles for project proponents to implement in the process of developing
ElAs do not exist. Public awareness of the goal of EIAs is vague. Therefore, the following
general goals are recommended for consideration or inclusion in the EIA guidelines or
principles:

- Recognise the rights and responsibilities of stakeholders and assess who is
voluntarily or involuntarily bearing different risks;

- Incorporate environmental and social criteria in the selection of projects, and
demand and supply options before major funds are committed to investigating
individual projects;

- Screen out inappropriate or unacceptable projects at an early stage;

- Reduce up-front planning and preparation costs for private investors and minimise
the risk that projects will encounter serious opposition due to environmental and
social considerations; and

- Provide opportunity to improve the performance of existing dams and other assets
from the economic, technical, social and environmental perspectives.

The Government should review existing relevant legislation and regulations, which focus
mainly on the protection of water quality from contamination by sources of pollution. The
regulatory regime should not only protect water quality and control the quality standards of
water resources, but also should protect the rights to access and equitable use of those water
resources to ensure sustainable and reasonable use and the conservation of biodiversity.
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Public participation in water governance should be specified by law, or at least

stated clearly in relevant legislation. Binding provisions on taking into account any recom-
mendations and suggestions received from the public should be specified and implemented.
Legitimate ways of gaining public support—many ideas are suggested in the WCD report—
should be integrated into the country’s policy and institutional framework and practices.

The Government should push through the adoption of the draft Protected Areas Manage-
ment Law and develop a specific law on dam management to ensure the conservation of the
country’s biodiversity as well as prevent trans-boundary impact on the biodiversity of
neighboring countries. Human resource development and institutional capacity building are
also needed, as they are crucial to the implementation of related policies, strategies, and
legislation.

Greater investment needs to be made in the development of decision-support tools that will
ensure more effective assessments and scientific information decisions (data, information
collection and management). Comprehensive options and strategic impact assessments
(cumulative effects of various activities, both from within and externally, at the programme
and policy levels) need to be put in place. Development requirements and objectives, such
as the need for water, food and energy, should be assessed through an open and participa-
tory process.

Once the needs are identified through such a process, the appropriate development
response should be selected from a range of possible options. Using the appropriate
planning process, a comprehensive and participatory assessment of the full range of policy,
institutional and technical options should be carried out in order to select a suitable interven-
tion or combination of interventions. While assessing the various options, social and
environmental aspects should be accorded the same high priority as economic and financial
factors. In the assessment and selection of interventions, the option of increasing the
effectiveness and sustainability of existing water, irrigation and energy systems should be
given priority.

Ex post evaluations or post-audit mechanisms need to be institutionalised in order to assess
the actual impacts of completed water projects, programmes and policies for the population,
environments, and landscapes that are affected

Sponsoring, contracting and financing institutions must adopt a clear, consistent and

common set of criteria and guidelines; compliance with the criteria and guidelines must be
subject to an independent and transparent review.
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China Water Resources Development

A review of the existing policy and
legislation framework

Yan E*!

In general, the existing legal and policy framework of China conforms to WCD recommenda-
tions, and reflects the visions, perspectives and procedures for complying with the WCD
Strategic Priorities. There are no direct or indirect conflicts between the existing policy and
legislative framework and any element of the Strategic Priorities for the development of water
and energy resources.

Based on specific Chinese conditions, the current systems—including environmental impact
assessment (EIA) and public participation in decision-making on water-related issues—need
to be improved and expanded. More attention will need to be given to improving the
capacity to implement and comply with existing laws and policies.

Recognition and safeguarding of rights and entitlements

In China, water resources are owned by the State. The State Council exercises the right of
ownership on behalf of the State. The State encourages units and individuals to lawfully
exploit and utilise water resources and protect their legitimate usage rights. The types of
rights to water resources and the way they are exercised are provided for in related laws and
regulations. For example, the right to use surface water for aquaculture is provided for in the
Fisheries Law, 1986 (revised in 2000).

The Civil General Rules, 1986 and Civil Litigation Law, 1991 contain provisions on related
issues, such as (a) exercising property rights; (b) seeking compensation or remedial assis-
tance after such rights have been adversely affected; and (c) obtaining compensation
through judicial procedures. Several legal instruments provide for compensation and
resettlement, among which are the Constitution, 1982 (revised in 1988, 1993, 1999, and
2004), the Land Administration Law, 1986 (revised in 1998 and 2004), Regulations for Land
Acquisition and Resettlement for the Construction of Large and Medium-Sized Water

1 Division of Legislation Affairs, Department of Law and Policy, State Environmental Protection Administration,
No. 115 Xizhimennei Nanxiaojie, Beijing 100035, China. E-mail: yanewxf@yahoo.com.cn.
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Conservancy Projects and Hydropower, 1991, and the Regulations on Resettlement of the
Three Gorges, 2001. In addition to compensation and resettlement subsidies, these regula-
tions stipulate that certain supplementary benefits may be provided.

According to related provisions, resettlement as a result of large and medium-size water
conservation and hydropower projects will be organised by the local governments
concerned. To solve the remaining problems of resettlement in the case of existing dams,
the State Council has enacted “Guidelines Governing Quickly Solving the Remaining
Problems from Existing Dams Directly under the Central Government” (2001). The guidelines
stipulate the principles, measures and budgets for solving resettlement problems resulting
from existing dams. Therefore, the local governments concerned must formulate effective
plans for solving such problems, which must be incorporated into the plans for economic
and social development.

The Constitution sets out minority rights. It states that “all nationalities in the People’s
Republic of China are equal”. The State will protect the lawful rights and interests of the
minority nationalities, and develop and uphold the principles of equality, unity and mutual
assistance among all of China’s nationalities. Discrimination against, and oppression of any
nationality are prohibited. Any act that undermines the unity of such nationalities or instigates
division is prohibited. In areas inhabited by minority nationalities, the State will assist in
accelerating their economic and cultural development according to the characteristics and
needs of the various minority nationalities. The Law on Minority Regional Autonomy, 1984
(revised in 2001) specifies the principles and measures for protecting minority rights.

Environmental impact assessment

Provisions in the Constitution concerning environmental protection and natural

resources stipulate that the State will ensure the rational utilisation of natural resources and
provide protection for rare fauna and flora. Controlling and destroying natural resources by
any method is prohibited. The State will protect and improve the living and ecological
environment as well as prevent or control pollution and other public hazards. These provi-
sions are the foundation of the environmental rights enjoyed by the individual.

According to the Environmental Law, 1989, the Environmental Impact Assessment Law (EIA
Law), 2002, and the Regulations on the Administration of Construction Project Environmental
Protection, 1998, construction projects having an impact on the environment must undergo
ElAs. The EIA Law stipulates that an EIA is required for two categories of plans: (a) the
exploitation, utilisation and development in affected areas, river basins and sea areas; and (b)
specific plans concerning industry, agriculture, pasturage, forestry, energy, water conserva-
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tion, communications, tourism and exploration of natural resources prepared by the relevant
departments of the State Council, local people’s governments at or above the municipality
(with districts) level, and their relevant departments. Thus, both national and sub-national
water development plans and dams must go through the EIA process.

According to the Technological Guidelines for EIA, 1993, promulgated by the State Environ-
mental Protection Administration, an EIA must include not only the assessment of the
environmental components, but also a general survey and assessment of people’s health,
socio-economic conditions as well as sites of scenic and historical interest, valuable monu-
ments and relics. The relevant regulations governing the procedures of infrastructure require
that a feasibility study must include a survey and assessment of social issues. In the design
phase, the EIA and the social issues assessment must be incorporated into the overall
project design.

After implementation of a plan that will have a major impact on the environment, the drafting
authority must promptly organise a follow-up assessment of the environmental impact and
report the results to the examination and approval authority. If there is an obvious adverse
impact on the environment, measures for improvement must be put forward. In addition, if
the situation is no longer in compliance with the situation approved in the EIA report in the
course of a construction and operation project, the construction unit must organise a post-
project assessment, adopt corrective measures for problems, and report for the record to the
EIA approval authority and construction project approval authority. The EIA approval authority
can also order the construction unit to carry out a post-project assessment and adopt
corrective measures. The competent department of environmental protection must then
conduct follow-up inspections of the environmental impact of a construction project and
carry out a thorough investigation of the reasons and responsibility for the creation of serious
environmental pollution or ecological damage. Any related organisation found to have
violated the provisions of the laws concerned, thus causing damage, should be investigated,
and their legal responsibility clearly established.

In the feasibility study stage, EIAs of dams should now be prepared and submitted to the
corresponding environmental authority for examination and approval. The environmental
measures specified in an EIA must be included in project design. In the course of imple-
menting a project, the construction unit must simultaneously implement the countermea-
sures and steps for environmental protection raised in the EIA. In the course of the construction
and operation of a project, the construction unit must organise a post-project assessment of
the environmental impact, adopt corrective measures and report for the record to the
corresponding environmental protection authority.
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Public access to information, and public participation in decision-making

Several legal instruments, including the Constitution, the Legislation Law, 2000, the EIA Law
as well as related pollution control laws, provide for public access to information. Informa-
tion accessible by the public includes the policies, laws, plans and major projects that have
been enacted or decided upon as well as the decision-making process.

The Constitution contains general provisions concerning public access to information.
Specific laws provide for public access to information with regard to respective areas. The
Regulations on Legislation Procedures for Administration Rules, 2002 state that important
draft regulations will be circulated for public comment with the approval of the State Council.
Laws and regulations must be posted in the media as soon as they have been promulgated.
No regulatory documents may form the basis for administrative implementation, such as
permits or penalties, unless they have been open to the public.

A State Council regulatory document, the Implementation Outline for Fully Improving
Administration by Law, 2004, urges the establishment of expert consultation and evaluation
systems and public hearings with regard to important decision-making that will have a
significant impact on the living standards of the public.

With regard to the water management sector, the Water Law, 1988 (revised in 2002) stipulates
that government at or above the county level will strengthen the information system on
hydrology and water resources. In addition, basic hydrological information will be made
public in accordance with the related provisions.

The EIA Law sets out the provisions for public participation in EIAs during the feasibility
study phase. It states that draft EIAs of any important plans or projects, except those
concerning national security that will have an adverse impact on the environment or affect
public environmental rights must be communicated through public hearings, workshops or
other channels.

Specific provisions are in place for transparency in decision-making related to water
resources infrastructure development.

The Land Administration Law sets out the provisions for public participation of displaced
people in the resettlement plans. In the case of land requisitioned by the State, the requisition
plan shall publicly announced by the people’s government at or above the county level after
it is approved following the judicial procedure . The approved plan for compensation and
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resettlement subsidies for requisitioned land must be made known to the public, and
comments and suggestions solicited from local organisations and people. If the relevant
local organisations and people disagree with the standards set for compensation, the
relevant local government at or above the county level should negotiate. If negotiation fails,
the dispute should be submitted to local government authorities for arbitration.

Infrastructure management

The Water Law provides a set of criteria and guidelines for protecting and developing water
resources. In addition, regulatory requirements for the supervision and management of
existing dams are embodied in the Regulation for Dam Safety Management issued by the
State Council in 1991.

The Ministry of Water Resources has issued numerous dam safety guidelines and regulations
including “Evaluation Procedures for Reservoir Dams” (2003) and “Registration Regulations
for Dams” (1995). According to these legal instruments, the Ministry of Water Resources,
together with other ministries concerned, will conduct supervision of dam safety. The water
departments at or above the county level, together with related departments, will supervise
and manage dams within their jurisdiction with regard to irrigation and flood management.

In the case of existing dams, the relevant departments or operators must have qualified
personnel who are knowledgeable about dam safety. They conduct safety monitoring and
inspection of dams in accordance with related technical standards. Monitoring results are
quickly analysed in order to be informed of operating conditions of dams at all times. If any
indicators in the monitoring data show the dams are operating in unsafe circumstances, the
department responsible for dams must be informed and remedial measures must immediately
be adopted.

Safety evaluations of existing dams must be done every 6 to 10 years. (In the case of a new
dam, a safety evaluation exercise must be conducted within 2 to 5 years after the first water
storage). If serious flooding, earthquakes or accidents occur during the operational process
of any dam, a special safety evaluation must be carried out.

The Law of Flood Control, 1998 requires that people’s governments at all levels should
organize the relevant departments to intensify the regular inspection, supervision and
administration over dams and reservoirs. For those dams in danger which fail to conform to
the designed flood standards and anti-earthquake defence requirements, or have serious
quality defects, the department in charge of the dams should organize the relevant units to
take measures to eliminate dangers and reinforce dams, set a time limit to get rid of dangers

29



or rebuild dams, and the relevant people’s governments should give priority to funds needed.
For reservoirs whose dams are likely to collapse, emergency measures for such rush repair
and schemes for temporarily evacuating residents should be worked out in advance. The
Regulations for Dam Safety Management and Registration Regulations for Dams stipulate
that the construction of dams must meet the designated safety standards. The construction
unit must, upon completing construction of a dam, file an application with the department
responsible for dam registration for an approval inspection. Dams cannot be put into
operation unless they have passed such an inspection. The department responsible for
dams or the operators must adopt improvements and remedial measures in accordance with
the results of safety monitoring.

The costs of compliance are to be included in the overall budget of the dam project in
accordance with the related regulations. Dam projects that comply fully with national laws
and regulations receive higher priority for the granting of government subsides and local
government assistance such as in-kind contributions. Preferential policies have already been
adopted for a number of dam projects.

Compliance

Developers and related administrative departments involved in the construction or operation
of dams will be subject to public supervision. Any individual or unit has the right to report
on, or file charges against units that have violated related laws and regulations and/or
obligations in the construction or operation of dams.

Related provisions provide for administrative reviews of compliance. With regard to quality
supervision of water conservation projects, a dam project will be subject to quality supervi-
sion institutes authorised by the relevant water departments. The project developer must
conclude a contract for quality supervision with the relevant supervision institutes which, in
turn, will formulate and implement the supervision plan. For a large project, a special
supervision team will be set up. In addition, the People’s Congress has the duty of inspect-
ing and reviewing the implementation of, and compliance with, related laws. It will therefore
carry out inspections to ensure implementation and compliance by developers and govern-
ment agencies at every stage of dam construction and operation.

The Water Law and local implementation regulations contain numerous penalty provisions for
non-compliance. The related Environmental Protection Department will supervise compliance
with the environmental protection regulations or standards governing dam construction and
operation.
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Related regulations contain legally binding mechanisms that ensure compliance with
resettlement plans and related legal provisions can be fully implemented. The provisions
require resettlement plans for dam projects to be prepared during the design and
implementation phases. The approved plan will be implemented by government authorities
at or above the county level.

With regard to institutional capacity for resettlement, China has set up resettlement bureaus
at the provincial, city and county levels that are responsible for resettlement and rehabilitation
in new dam projects. The Ministry of Water Resources has a Resettlement Management
Bureau and also manages the remaining problems arising from resettlement in water
conservation projects already constructed. In rural areas, the township government and
village committees also play an important role in resettlement. The State will establish a fund
for resettlement in the form of a special bank account. Appropriations will be made by the
resettlement administrative departments in accordance with the annual plan for the fund that
is approved by the related government authorities. The fund will be used to finance the
resettlement subsidy, the restoration of infrastructure, and environmental protection.

There are related provisions on penalties for fund violations. The Water Law and local
implementation regulations contain numerous penalty provisions for non-compliance.
Penalties are defined in all design, construction and operational contracts. Related
provisions on penalties for violations are also contained in related regulations.

Conservation of aquatic ecosystems and biological resources

The Regulations on Nature Reserves, 1994 contain some general provisions covering
protected ecosystems including protected rivers. According to the Principles for Classifying
the Categories and Grades of Nature Reserves, 1993, nature reserves can be divided into
three categories and nine types. One of the nine types is inland wetlands and watersheds.
The Regulations on Nature Reserves, which contain a set of general criteria for designating
nature reserves including inland wetlands and watersheds, stipulate that a nature reserve will
be set up in areas that possess one of the following characteristics:

- A typical physiographic area with representative natural ecosystems and similar areas
within which the natural ecosystems have been damaged to some extent, but which can
be restored through proper management and protection;

- Areas where some rare and endangered wild animals and plants are naturally distributed;

- Areas of special significance in view of conservation, such as marine and coastal areas,
islands, wetlands, inland water bodies, forests, grassland and deserts.
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The Law on Wildlife Protection, 1988 states that protected areas will be established within
regions where some rare and endangered wild aquatic animals are naturally distributed or
bred.

The Regulations on Nature Reserves specify that a nature reserve will comprise (a) the core
zone, (b) the buffer zone, and (c) the experimental zone. Within the core and buffer zones,
construction of production facilities is prohibited. In the experimental zone, construction that
may pollute the environment or damage natural resources or landscapes is prohibited. In
other words, these provisions mean that on the rivers located in designated nature reserves,
no construction project including dams can be implemented except under exceptional
circumstances.

In a case where there are no alternatives to an important transportation, water conservation
and hydropower project going through a nature reserve, particularly the core zone and buffer
zone of a nature reserve, adjustments should be made to the zoning or the scope and
boundary of a nature reserve. The project must obtain approval from the Nature Reserve
Department and the government agency that originally approved the establishment of the
nature reserve. Measures necessary for preventing or controlling biodiversity damage and
for monitoring the results, as prescribed by the approved EIA and related regulations,

must be put into effect. If the project will have such a significant adverse impact that the
protected area will no longer have a protection value, a new nature reserve covering an area
that is at least equal in size must be established to compensate for the loss of the original
nature reserve.

The Regulations on Nature Reserves, the Law on Wildlife Protection, and the Fishery Law
provide protection for threatened species. Apart from the provisions on protected areas,
these three legal instruments require that when a dam is built on a river that is a migratory
passage for aquatic organisms, the construction unit must build parallel facilities for the
passage of such organisms or adopt other remedial measures.

Shared rivers

With regard to the management of shared rivers, the Water Law contains the following
fundamental provisions regarding the development and utilisation of water resources: (a)
unified and overall river basin plans will be formulated; (b) the benefits to upstream and
downstream stakeholders on both banks in all relevant regions will be considered in an
integrated manner in order to promote the overall efficiency of water resources utilisation;
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and (c) the construction of water conservation projects must meet the overall river basin plan
requirements.

If a water conservation project involves other administrative regions or departments, the
developers must solicit comments from such regions or departments. In a case where the
project is located on a river that crosses different provincial administrative regions, prior to
submitting the feasibility study for approval, the feasibility study must be examined and
approved by the River Basin Commission to ensure that the project meets the overall river
basin plan requirements.

Meanwhile, in order to improve institutional capacity for reconciling the competing water

resources interests of the different provinces, the Water Law states that the Ministry of Water
Resources will establish river basin management institutions that will be responsible for major
rivers and lakes designated by the State. China has set up seven basin commissions under the
Ministry of Water Resources to coordinate and resolve water-related conflicts among provinces.

The Water Law also contains provisions for resolving water disputes between different
administrative regions that share common rivers, through consultations. In cases where
consultations fail, the dispute will be decided at a higher level of government and the
decision must be respected by all the parties concerned. Pending the resolution of a water
dispute, no party may build any project for water drainage, blockage, withdrawal or storage
unless an agreement is reached between/among the parties concerned or approval is
granted by a higher level of government.

With regard to fisheries in shared rivers, the Fishery Law stipulates that government authori-
ties at or above the county level will negotiate and consult with each other in order to
develop acceptable managerial measures. Alternatively, the Fisheries Administrative
Department or a higher level of government and their subordinate fisheries supervisory
agencies will conduct supervision and administration activities.

Recommendations

Water resources development projects must be harmonised with sustainable social and
economic development. Top priority should also be given to ecological considerations in
water resources development, and to extending ecological monitoring and management
through the stages of construction and operation. EIAs should explicitly take into account
social, economic and ecological issues.
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EIA and compliance
The following improvements should be considered:

- Revise the existing EIA systems through the formulation of new regulations or the
revision of obsolete rules as soon as possible. Guidelines are required for water
development planning and post-project environmental assessment;

- A mechanism for environmental monitoring and management during the construction
and operation phases of dams should be established and regularly improved. According
to the related environmental regulations, the internal environmental plans for monitoring
and management must be established by the construction team or the dam operators.
However, considerable difficulties are being experienced in implementing these
provisions. For example, only a few specific and detailed legally-binding provisions exist
that govern environmental monitoring and management applied to dam-specific issues,
and provide economic incentives for compliance. To overcome these difficulties, the
following actions will be necessary:

«Environmental requirements or plans need to pay more attention to monitoring and
enforcement as well as training requirements for ensuring effective implementation;
«Environmental monitoring plans need to be less all-encompassing and more focused

on potentially significant effects;

+Management and monitoring plans need to be accompanied by detailed budgets; and

«Studies and the development of systems for evaluation and certification of green
dams and green hydropower need to be carried out.

Public participation

With regard to public participation, the following improvements are needed:

- In order for citizens to be better informed, more information needs to be put into the
public domain in a way that is easily accessible to all interested parties. At present,
much EIA information about water resources development is not easily obtained;

- A mechanism for ensuring full public participation in the decision-making process
during all stages of water resources development should be established and regularly
improved;

- Specific legal instruments governing the procedures and channels for public
participation in the decision-making process on water resources development should be
formulated;

- The EIA Law has legalised public participation in EIA decision-making and the Land
Administration Law provides for public participation in compensation and resettlement
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planning. However, in general, the provisions on public participation in the decision-
making process are not complete and systematic, especially with regard to water
resources management;

- Specific public participation procedures in terms of decision-making on water resources
development plans and projects are needed;

- Provisions are required that enable public participation during the early stage of dam
construction as well as inputs from displaced people during the early stage of dam
location. Specific provisions are required for public involvement during the construction
and operational stages of dams.

Resettlement

With regard to resettlement, it is clear that that there is much room for improvement. The
following changes should therefore be made:

- Further study and improvement of the policies and regulations for ensuring that affected
persons receive an equitable share of the benefits accruing from the development for
water resources in the long term;

- Provision of a clear procedure for ensuring full participation by affected persons during
all stages of the resettlement process;

- Improved management of resettlement funds in order to achieve the maximum benefit;

- Formal and effective procedures and channels should be established or improved to
enable affected persons/entities to settle disputes;

- The incentives for compliance with resettlement plans should be further identified and
defined; and

- Resettlement staff training should be improved to ensure that those staff are more aware
of their operating context and responsibilities.
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Lao People’s Democratic Republic
Water Resources Development

A review of the existing policy and legislation
framework

Chantho Milattanapheng!

There are no direct or indirect conflicts between the existing policy and legislative framework
of the Lao People’s Democratic Republic (hereafter, the Lao PDR) and any element of the
WCD Strategic Priorities. In fact, they complement each other in relation to sustainable
development of the socio-economic objectives and the use of natural resources, particularly
water and water resources development. The Government of the Lao PDR has developed a
comprehensive legislative framework to support the sustainability of dams as well as national
development of the hydropower sector.

The existing national-level legal framework supports the policy framework. In some sectors,
such as the power sector, such frameworks have been sufficiently developed. Some water-
related sub-sectors are in the process of drafting such frameworks while in others it is
absent. There is a need to focus on planning and management in the water and energy
sectors in the Lao PDR. This can best be achieved by focusing on the key stages in
decision-making that influence final outcomes and where compliance with regulatory
requirements can be verified.

Recognition and safeguarding of rights and entitlements

Several legal instruments exist in the Lao PDR that provide for compensation to people
adversely affected by the construction and operation of dams. They include the Electricity
Law, 1997, National EIA Regulation, 2000, the Regulation on Implementing Environmental
Assessment for Electricity Projects, 2001, and Environmental Management Standards for
Electricity Projects, 2001. Legally-binding provisions exist for handling reparation claims for
losses resulting from existing dams.

1 Chief, Social and Environmental Management Division, Department of Electricity, Ministry of Industry and
Handicrafts, Vientiane, Lao People’s Democratic Republic. E-mail: hhpo@laotel.com.
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The Environment Management Standards for Electricity Projects as well as resettlement
policy and guidelines on involuntary resettlement state that an affected person is entitled to
receive direct or indirect benefit sharing. A clear benefit-sharing mechanism governing
construction and operation of dams is provided. However, this mechanism depends on
agreements at the project level.

The Lao people, including the indigenous or tribal peoples, have equal rights regulated by
the Constitution, which stipulates that “the State pursues the policy of unity and equality
among all ethnic groups. All ethnic groups have the right to protect, preserve and promote
their fine customs and culture as well as those of the nation. All acts of division and discrimi-
nation among ethnic groups are prohibited and the State takes every measure to upgrade
the socio-economic development of all ethnic groups”.

Environmental impact assessment

Environmental impact assessments (EIAs) must include an assessment of social, health and
cultural issues according to the Environmental Protection Law, 1999, National EIA Regulation,
and the Regulation on Implementing Environmental Assessment for Electricity Projects. An
EIA report must describe the existing socio-economic and natural environment in the area(s)
affected by the project concerned. It must identify and describe the environmental, social
and economic impacts of the project and compare them to the impacts of one or more
feasible alternatives to the project. In cases where impacts cannot be prevented, the report
must identify those impacts and propose ways to compensate for them. The report must
also select one alternative that best accomplishes the purpose of the project, while best
protecting environmental values. In addition, the EIA report must supplement existing
published information with sufficient field studies to adequately determine the existing
conditions in the area(s) affected.

The National EIA Regulation and the Regulation on Implementing Environmental Assessment
for Electricity Projects require that the decision-making process related to dams be under-
taken in parallel at different stages of the environmental assessment process. The Environ-
mental Protection Law provides a legal framework for unified environmental management of
development projects with the aim of preserving the environment, and making rational and
sustainable use of natural resources as a contribution to national socio-economic development
and the people’s guaranteed health and upgraded quality of life. Such principles are stated
in other laws.
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Public access to information and public participation in decision-making

The Lao PDR is increasing the extent of public involvement, via consultation. More people in
society can be involved in discussions about economic and social development activities.
However, public access to information and public participation in decision-making for plans
and policies are still not being properly or sufficiently implemented for project activities. In
many significant projects, there is still no public involvement in decision-making. In others,
public participation is minimal.

There is no specific legislation on public access to information; however, provision is made in
different laws and regulations concerning the form of public involvement. This is dealt with in
the National EIA Regulation, the Regulation on Implementing Environmental Assessment for
Electricity Projects, and more particularly in the Summary of the National Public Involvement
Guidelines, 2003, which are largely based on the United Nations Economic and Social
Commission for Asia and the Pacific Public Involvement Guidelines. The Guidelines provide
a definition of public involvement and its component parts. It introduces the main principles
underlying the consultation and participation process, and provides clarification (with
examples) of public involvement terminology that is commonly used by donor agencies and
non-governmental organisations.

Public participation is also stipulated in the relevant laws and regulations as it applies to the
water development plan, and to the planning, construction and operation of dams, particularly
the National EIA Regulation and the Regulation on Implementing Environmental Assessment
for Electricity Projects. The rights and obligations concerning environmental protection are
stated in the Constitution, 1991, and various other laws.

Infrastructure management

The fundamental legal instrument is the Water and Water Resources Law, 1996, which
states: “The responsible water authority shall determine quality standards for drinking water
and used water that is drained into water sources or into some other place”.

Various standards for providing a clear, common set of criteria for developing water and
energy resources by using dams, such as the Environmental Management Standards for
Electricity Projects, and Lao Electric Power Technical Standards, 2004 have been developed
by the Ministry of Industry and Handicrafts/Department of Electricity and the Japan Inter-

47



national Cooperation Agency. In addition, the National Resettlement Guidelines, 2004, Third-
Party Monitoring Guidelines for the Energy and Transport Sectors, 2003 and National Public
Involvement Guidelines provide related directives. These standards were developed using
experience gained from the Nam Theun 2 project environmental assessment process. They
have not yet been applied to other projects.

Legally-binding provisions are also made for supervising the management of existing dams
in the Environmental Protection Law, Electricity Law, the National EIA Regulation, the
Regulation on Environmental Impact Assessment for Electricity Projects, Environmental
Management Standards for Electricity Projects, and Lao Electric Power Technical Standards.
Since 1996, the Lao PDR has had a formal environmental assessment framework in place.
This should be used to ensure that new projects meet the standards required by the people
of the Lao PDR. It could also be used as a guide to assess projects that were completed
before the framework was formally adopted.

The management of previously existing and new dams approved after the enactment of the
Environmental Protection Law, Electricity Law, National EIA Regulation, and the Regulation
on Environmental Impact Assessment for Electricity Development are bound by specific legal
provisions. There is now provision for periodic reviews of existing and new dams (which
must use the Lao Electric Power Technical Standards) which should bring about improvements
in the operational performance and safety of dams across the country.

Compliance

The Environmental Protection Law states that development projects and activities that have
or will have the potential to affect the environment must submit an EIA report to the concerned
environmental management and monitoring unit for an environment compliance certificate to
be issued before starting the project. Provisions for EIA compliance are also laid down in the
National EIA Regulation and the Regulation on Implementing Environmental Assessment for
Electricity Projects.

Provisions for compliance with social and environmental commitments including benefit
sharing are made in the Environmental Protection Law, Water and Water Resources Law,
Electricity Law, National EIA Regulation, the Regulation on Implementing Environmental
Assessments for Electricity Projects, and Environment Management Standards for Electricity
Projects. Furthermore, there are requirements for commitments in developing Initial Environ-
mental Effects (IEE) and EIA reports.
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Legally-binding mechanisms for ensuring that compliance plans are fully implemented are
laid down in the Environmental Protection Law, National EIA Regulation, Regulation on
Implementing Environmental Assessment for Electricity Projects, and Environment Management
Standards for Electricity Projects.

Legally-binding measures for apportioning costs of compliance are provided in the National
EIA Regulation, the Regulation on Implementing Environmental Assessment for Electricity
Projects, and Environment Management Standards for Electricity Projects. Legally-binding
provisions for external reviews of implementation and compliance exist in the National Third-
Party Monitoring Guidelines.

The Lao PDR has no specific legal instruments for providing incentives and/or penalties for
non-compliance with dam agreements or contracts. However, non-compliant persons and
organisations are considered to be in violation of legal instruments. Penalties for violation
are specified in the Environmental Protection Law, Electricity Law, and National EIA
Regulation.

Measures for discouraging and preventing corruption in dam construction and operation are
stated in related laws such as the Law on the Government of the Lao PDR No. 01/95 (Articles
7 and 10: Rights and Duties of the Government), which highlights the fact that the Govern-
ment of the Lao PDR is vested with rights and duties to organise the inspection of the State,
fight against the non-observance of laws, corruption and the settlement of claims by the
population on the basis of the Penal Law, 1989.

Conservation of aquatic ecosystems and biological resources

The Lao PDR does not appear to have formulated any special laws or regulations for
preventing, minimising and/or mitigating the impact of dams on rivers that flow through
protected areas or on natural habitats of wildlife. However, indirect references to these
issues are made in the Environment Protection Law, Water and Water Resources Law, and
Electricity Law.

Several legal instruments are related directly to the protection of threatened and/or endangered
species. Others relate more to environmental conservation. These legal instruments include
the Law on Water and Water Resources, the Environment Protection Law, the Forestry Law,
1996 and the Electricity Law.
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Shared rivers

The various aspects of national and/or sub-national legal instruments that provide for
cooperation in managing shared water resources, including the impact of dams, are
addressed in the National Social and Economic Development Plan and the Five-Year Plan,
2001-2005, by the Cooperation and Planning Committee, the National Strategic Plan for
Mekong River Basin Development, 2002, the Agreement on Cooperation for Sustainable
Development of the Mekong River Basin, 1995, and the Water and Water Resources Law.
The shared Mekong River takes in waterways that flow through two or more States and
applies to a range of projects, including hydroelectric projects. It is recognised that the
co-operation and goodwill of the riparian countries is essential to the efficient utilisation and
protection of this international waterway. Accordingly, policy stipulates that the international
aspects of a project on an international waterway must be dealt with at the earliest possible
opportunity. Each beneficiary State is required to formally notify the other riparian countries
of a proposed project and the project details.

International treaties and agreements related to managing shared water resources to which
the Lao PDR has become a signatory or a Party include: (a) the United Nations Convention
to Combat Desertification (accepted in 1996); and (b) the Convention on Biodiversity, 1992
(acceded to in 1996). In addition, the Lao PDR has acceded to the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora, and is in the process of
becoming a Party to the Ramsar Convention on Wetlands of International Importance.

Recommendations

The Lao PDR needs to direct its efforts towards further developing, amending and imple-
menting related statutory frameworks in order to facilitate and promote economically,
financially, socially and environmentally sustainable development of dams and other water
infrastructure.

The EIA regulations currently applied to some projects in some parts of the country could still
be further improved. Such reforms should be based on reviews of technical and administra-
tive deficiencies, gaps and overlapping responsibilities between ministries. Of course, wider
application of the EIA framework remains a major goal for supporters of the regulatory
system.
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To ensure the development of the power and water sectors in the Lao PDR, the Government
of the Lao PDR will need to develop and enhance the legal and regulatory framework in order
to effectively direct and facilitate power sector development. The Government of the Lao
PDR is continuing the process of reform in order to provide a balanced and effective framework
that gives consideration to the long-term interests of the country as well as the reasonable
rights of all parties involved with, or affected by, the power sector. The key objectives

in meeting this priority should include: (a) reviewing legislation governing the power sector;
(b) strengthening laws protecting the environment; (c) strengthening environmental
monitoring and enforcement; (d) developing supplementary guidelines and a manual related
to Lao Power Technical Standards; and (e) developing a legal framework in alignment with
international investment practices.

The management of policies/plans as well as the environmental effects of dams and water
resources development requires effective inter-agency collaboration, under the leadership of
an agency in charge of overall watershed management. This will require defining a set of
enforceable procedures.

Awareness among both civil society and the Government of the Lao PDR of environmental
and social safeguards embodied in the law needs to be improved. The lack of knowledge of
legal mandates and the implications of legal frameworks, including provisions for enforcement
and compliance, civil and criminal sanctions such as warnings, fines, revocation of licenses,
civil sanctions, and criminal charges urgently need to be addressed. Environmental
monitoring and enforcement need to be strengthened. At the same time, national capacity to
improve skills in relation to the legislative framework and planning processes in water
resources, including integrated water resources management, needs to be reinforced.
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Thailand Water Resources
Development

A review of the existing policy and
legislation framework

Dr. Bantita Pichyakorn*

Under the current (ninth) National Economic and Social Development Plan (NESDB) for
2002-2006, water resources management is a key issue. The plan emphasises the need to
preserve “bio-diversity, efficient utilisation of water resources, and the restoration of soil
fertility to support increased agricultural productivity, as well as support conservation, and
improved economic utilisation of energy”. Although NESDB does not make it clear what
the elements of water resources management are, it supports “increased agricultural
productivity as well as the improved economic utilisation of energy” rather than encouraging
dam construction as was the case in the past.

There are also four plans/policies relevant to the national water resources/dam management
aspect: (a) the policy of the Thai Government 2005-2008; (b) the Policy and Perspective Plan
for Enhancement and Conservation of National Environmental Quality, 1997-2016 (hereafter
referred to as the Policy and Perspective Plan); (c) the policy of the Ministry of Natural
Resources and Environment, 2005-2008; (d) and the National Water Resources Policy,
Department of Water Resources. The key elements of water resources/dam management in
these plans/policies are detailed below.

Recognition and safeguarding of rights and entitlements

While specific legislation (the draft Water Act) has yet to be adopted for regulating rights to
water, there are some laws that have provisions relevant to rights over water. The 1992 Civil
and Commercial Code states that “water belongs to the State and is therefore regarded as
public property”. The State Irrigation Act allows the competent authority to nationalise land
with the granting of compensation if the State wishes to use it for irrigation development
plans. The Promotion of Energy Conservation Act, 1992 states that the National Committee
on Energy Policy has the authority to issue any measures related to national energy, including

1 Second Secretary, Department of International Organizations, Ministry of Foreign Affairs, Sri Ayudhya Road,
Bangkok 10400, Thailand. E-mail: bantitap@mserv.mfa.go.th.
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water resources. The Metropolitan Waterworks Act, 1967 allows private entities to construct
and operate their own waterworks systems in certain areas. The Private Irrigation Act, 1939
authorises individuals or groups of individuals to acquire and develop water resources by
means of private irrigation systems. The draft Water Act, however, makes it clear that water
belongs to the public or is State property.

The Thai Constitution of 1997 is probably most relevant to the provision and protection of
rights to livelihood and a healthy environment and culture, although it does not contain any
specific provisions regarding compensation to persons adversely affected by the construction
and/or operation of large dams. The only law that has a provision on compensation is

the Enhancement and Conservation of National Environmental Quality Act, 1992. It states
that a person has the right to receive compensation in the case of damage caused by the
spread of pollution or changes in the environment arising from activities or projects initiated
or sponsored by the State. However, no clear explanation is given of the nature and type of
compensation that people could receive. The Act on Establishment of Administrative Courts
and Administrative Court Procedure, 1999 provides a channel for affected people to seek
redress of grievances or injury resulting from an act or omission by administrative agencies
or State officials or in disputes in connection with administrative contracts.

Currently, no specific provisions are provided in Thai legislation for a benefit-sharing
mechanism or reparation for losses caused by existing dams However, the Constitution
confirms the right of persons to bring a case against a State agency, State enterprise, local
government organisation or other State authority that is a juristic entity under Thai law, for
acts or omissions by government officials or employees. Provision in the Enhancement and
Conservation of National Environmental Quality Act for affected persons to obtain compen-
sation for losses arising from the spread of pollution may be applied for handling reparation
claims for losses caused by dams. The Act of Establishment of Administrative Courts and
Administrative Court Procedure affirms the right of any person to seek redress of grievance
or injury caused by an act or omission by an administrative agency or State official or any
person who is in dispute in connection with an administrative contract. This could include
reparation claims for losses caused by existing dams.

No provisions have been made in either the Constitution or any legal instruments for protecting
the rights of indigenous or tribal peoples, including participation in decision-making.

Environmental impact assessment

The Constitution states that projects or activities that may cause significant impacts on the
environment cannot be carried out unless an environmental impact assessment (EIA) has
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been conducted. The same requirement is found in the Enhancement and Conservation of
National Environmental Quality Act. In addition, a number of related Ministerial Notifications
were issued between 1992 and 2000. EIAs are required for national and sub-national water
development plans. The Ministry of Science, Technology, and Environment Notifications
identify the scale of water development projects that are required to carry out EIAs. This
condition also applies to the planning, construction, and/or operation of large dams.

An Annex to the Ministry of Science, Technology and Environment Notification, 1992, states
that EIA reports must provide information on, and an analysis of: (a) the state of the
environment (physical); (b) the state of biotic resources; (c) human use value; and (d) quality
of life. With regard to (c) and (d), EIAs must examine the social, health and cultural aspects.
During the EIA preparation process, consultations between the relevant agencies and
representatives from local communities and independent experts are required. However,
ElAs do not include post-project assessment/audits. As such, mitigation measures based on
the results of post-project assessment/audits are not specified.

Public access to information, and public participation in decision-making

There is no specific provision governing public access to information related to water
resources management, planning, construction and operation of dams. However, no
restrictions are placed on public access to such information. The Constitution states that
people have the right of access to information that is in possession of State agencies, State
enterprises or local government organisations. However, if information disclosure may affect
national security, public safety or the interests of other persons, it may not be revealed. The
Constitution also states that “a person shall have the right to participate in the decision-
making process of State officials in the performance of administrative functions that affect or
may affect his or her rights and liberties, as provided by law”. This provision is a general
requirement and thus applies to water development projects. The Royal Decree on Guide-
lines and Procedures on Good Governance, 2003 states that a public hearing must be
arranged prior to the operation of any project.

The Enhancement and Conservation of National Environmental Quality Act confirms the
concept by ensuring that a person has the right to receive from the Government information/
data concerning the enhancement and conservation of national environmental quality. The
Official Information Act, 1997 affirms the right of the public to inspect official information and
states that State agencies have the duty to publish official information in the Government
Gazette.

Although there is no specific law applicable to transparency of decision-making on dams, the
procedures for decision-making related to dams seems to be acceptably transparent. The
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Constitution provides for a channel through which concerned stakeholders who are not
satisfied with a government decision may present a petition requesting a timely explanation
of the rationale behind the decision.

Infrastructure management

The provision of a clear, common set of criteria and/or guidelines for developing water and
energy resources by using dams has not been made in any legal instrument. However,
certain provisions in the State Irrigation Act, 1942 may be relevant.

There are no legally-binding provisions that require improvements in the operational perfor-
mance and safety of existing dams following periodic monitoring and/or reviews. However,
the State Irrigation Act may be applied for this purpose as it states that one of the duties of
the Department of Irrigation is to maintain dams; this implies making improvements in the
operational performance and safety of existing dams. In addition, since there are no specific
legally-binding provisions on licensing and/or operating dams, the State Irrigation Act may
be interpreted as applicable.

Compliance

There is no provision on compliance specified in Thai legislation. Nonetheless, the Act of
Establishment on Administrative Courts and Administrative Court Procedure, 1999 provides
a legal procedure for seeking compensation and redress for a grievance or injury resulting
from an act or omission by an administrative agency or State official, or when there is a
dispute in connection with an administrative contract. The Court may order the halting,
suspension or even invalidation of the approval of a project. This may be used to ensure that
dams are constructed or operated appropriately. If not, the State agencies concerned may
be considered liable and prosecuted for non-compliance.

Currently, there is no legally-binding requirement in place for compliance with any social and
environmental commitments, including benefit-sharing, or for ensuring that compliance plans
are fully implemented. There are no penalties for non-compliance and no legally-binding
measures for requiring external reviews of implementation and compliance.

Conservation of aquatic ecosystems and biological resources
Although there are no specific provisions for protecting rivers flowing through protected
areas, some sections of the National Protected Areas Act, 1964 (amended in 1979) may be

relevant to this purpose. The Act defines the meaning of “protected forests” as including
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mountains, creeks, marshes, swamps, waterways, lakes, islands and unoccupied land
adjacent to the sea. The Act states that changes of areas, or the withdrawal of parts or the
whole of protected forests, may only be made by a Ministerial Regulation. However, the
State is allowed to use protected forests or parts of it for the benefit of the State. This can
be done by order of the Minister of Agriculture and Cooperatives. Although the Act protects
rivers (waterways) located within protected forests, no specific criteria are provided for
selecting rivers for such protection. Currently, no measures are in place for preventing,
minimising, and/or mitigating negative impacts of dams on rivers flowing through protected
areas.

The Wildlife Protection and Conservation Act, 1992 provides protection for endangered
species. However, there are currently no measures for preventing, minimising and/or
mitigating the negative impacts of dams on such species.

Shared rivers

Thailand is a Party to the 1995 Mekong Agreement. As a “downstream” country, Thailand is
vulnerable to upstream dam developments such as those constructed on the mainstream of
the Mekong River in China. Thailand does not yet have national legislation that provides for
cooperation in managing shared water resources. It is hoped that the draft Water Act, which
expects to establish a National Water Resources Committee as well as River Basin Commit-
tees will also mandate them to deal with (a) water management, (b) allocation of rights to
use water, (c) settlement of disputes between river basins, and (d) encouraging public
participation and public hearings at the national and sub-national levels. The draft Water Act
also requires the National Water Resources Committee to apply comments and views
expressed by the public in drafting the national policy.

Recommendations

A comprehensive national policy or strategy for water resources development has yet to be
approved that incorporates clear commitments to public access to information, broad public
participation in decision-making and a full EIA process. Such a policy or strategy is urgently
needed. Although the existing Thai policy and legislation framework could support the
application of many of the WCD Strategic Priorities, for it to be more supportive may require
the following changes.

Changes in national development policy

NESDP is the most important development policy of Thailand. However, the issue of
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environmental degradation is not sufficiently dealt with by NESDP. The Policy and Perspec-
tive Plan is a 20-year plan. It is recommended that the schedule for updating or amending
these two plans be rearranged to allow policy planners to take into account changes in
economic, social and environment factors when drafting the next NESDP and Policy and
Perspective Plan. This will ensure that the two plans are more consistent and that they
complement each other to a much greater degree than at present.

Although water resources development remains one of the key issues in NESDP, currently a
clear policy on water development is not provided. A specific section should be devoted to
setting out a clear direction on how water resources should be developed, with special
reference to the construction of large dams.

Government policy should specify that benefits to the public arising out of the use of water
resources will be promoted and protected. In particular, the role of the Government in solving
water issues must be specified.

More specific, result-based and time-oriented targets need to be adopted in the Ministry of
Natural Resources and Environment policy to ensure that the policy is more practical and
assessable. Key performance indicators need be developed, as the Ministry is a leading
agency in water resources development.

Changes in legislation

Currently, no legislation is fundamentally contrary to the WCD Strategic Priorities. However,
the rights of vulnerable groups (such as indigenous people, women and minority groups)
should be specifically addressed. Past and current performance of existing dams should also
be assessed.

Since the EIA mechanism is now being reviewed, changes should be made to ensure that
access by the public is possible at all stages of an EIA. The law should also require effective
and open use of EIA results in the decision-making process.

Dispute settlement through the Administrative Court should be exempted from court fees.

Water rights should be clearly recognised in the forthcoming Water Act, thus giving the
public full access to activities and the decision-making process.
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Viet Nam Water Resources
Development

A review of the existing policy and
legislation framework

Duong Thanh An and Phan Thi Minh Loan!

In Viet Nam, socio-economic development is guided by long-term plans and/or strategies,
which are legalised and detailed in resolutions by the National Assembly. At present, the
development of the country is following the direction set by the National Assembly’s Plan for
Socio-Economic Development 2001-2005. These plans clearly indicate the objectives,
principles and activities for the development of the country in that period, of which the
“development of rapid, effectively and sustainable economic growth is closely linked with
social improvement, equality and environmental protection”. Hydropower plants and
irrigation works are given priority for development. However, no specific water resources
infrastructure element is included. In order to successfully implement these plans/strategies
as well as follow the commitment made at the 2002 World Summit on Sustainable Develop-
ment, the Government issued “The Strategic Orientation for Sustainable Development of
Viet Nam” (Agenda 21) in 2004, which highlights the sustainable use and protection of water
resources as a priority area in natural resources utilisation and environmental protection.

At present, Viet Nam has no long-term strategies for water resources management at the
national and regional levels. This is seen as one of the shortcomings in water resources
management. The Ministry of Natural Resources and Environment (MoNRE) recently began
formulating a draft national strategy on water resources up to 2020. This draft strategy was
completed by the end of 2005. However, at the national level, water responsibilities are split
between MoNRE and the Ministry of Agriculture and Rural Development (MARD). Other
actors, such as the energy sector, are also very much involved in shaping water policy.

The existing policy and legislative framework of Viet Nam is generally consistent with and in
accord with many of the WCD Strategic Priorities. The obligation to ensure reasonable
exploration and environmental protection by all individuals and organisations is in the Viet

1 Duong Thanh An, Deputy Head, Division of Laws, Planning and General Affairs, Viet Nam Environment
Protection Agency, 67 Nguyen Du St., Ha Noi, Viet Nam, Email: dtan@nea.gov.vn; Phan Thi Minh Loan,
Procurement Department, Electricity of Vietnam, 18 Tran Nguyen Han, Ha Noi, Viet Nam, Email:
loanpm@evn.com.vn
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Nam Constitution. Much of the substance of the WCD Strategic Priorities is reflected in the
legislation of Viet Nam concerning water resources, energy, environmental protection and
sustainable development.

Hydropower development is a key priority for the Government of Viet Nam. The Master Plan
for the Development of the Power Sector of Viet Nam up to 2010 and 2020 considers
hydropower to be one of the most effective energy resources and states that it should be
fully exploited. Obviously, the construction and operation of hydropower plants requires
regulations. In Viet Nam these are not specifically written for hydropower, but are for
construction works in general. Therefore, builders of hydropower plants are bound by the
same regulations as, for example, the builders of a cement plant. More specific regulations
are required if the Viet Nam framework is to be comparable to the WCD framework in the
areas of sustaining rivers and livelihoods.

Recognition and safeguarding of rights and entitlements

In Viet Nam, human rights (including civil and political, economic, social and cultural rights)
are regulated by the Constitution, 1992 and under the Water Resources Law, 1998 and the
Land Law, 2003. Water and land resources are under the ownership of all Viethamese
people and are entrusted by the State to the people to use in a stable manner over the long
term. When land is requisitioned by the State, affected persons should be compensated and
assisted in resettlement. Current legislation provides for various types and levels of compen-
sation as well as payment procedures.

The Water Resources Law stipulates that organisations and individuals are entitled to utilise
water resources for living and production purposes. Although the law does not contain a
specific provision on property rights, indirect provision is made through the stipulation that
such organisations and individuals are entitled to benefit by assigning, leasing and mortgaging
their properties for investment in the utilisation and development of water resources. Such
entities are also entitled to compensation for damage in the event that their permits to utilise
water resources are withdrawn before expiry of the specified term for reasons of national
defence and security or other national and public interests. In addition, they can lodge
complaints and seek legal action through State agencies and the courts for any violation of
the right to utilise water resources or violation of other legitimate interests.Compensation for
persons affected by the construction/operation of dams when land is recovered by the State
is governed by:
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Decree 181/2004/ND-CP on Land Law implementation (further guidance about this decree is
provided by Ministry of Finance Circular 116/2004/TT-BTC 7); and Decree 197/2004/ND-CP
on compensation, support and resettlement when land is taken back by the State; and
Decree 17/2006/ND-CP dated 27/01/2006 on revision of previously issued Decrees on Land
Law implementation and Decree 187/2004/ND-CP on equitization of State-owned
enterprises.

There are categories of compensation specified for land, property, financial support, and
resettlement. The level of compensation is to be specified in project plans which must be
approved by Government authorities.

There is no specific provision for handling reparation claims for losses from existing dams. In
general, the law on the resolution of claims and disclosures is applied to handling such
reparation claims. Related provisions under the Law on Environmental Protection and the
Water Resources Law can also be applied to such claims. However, claims for losses
caused by water resources development may be handled by the competent authorities in
accordance with economic, civil or administrative procedures. If the construction and/or
operation of a dam lead to adverse impacts on the environment, the provisions of the Law on
Environmental Protection can be applied with regard to compensation. References to
compensation in general can also be found in the Civil Code, 2005.

Environmental impact assessment

Under the revised Law on Environmental Protection 2005 (which will officially take effect from
01 July 2006), Strategic Environmental Assessment (SEA) has been for the first time formally
legalized in the Vietnam’s legislation system. Subject to this SEA are strategies and plans
(referred to as “projects”). The SEA report is to be prepared at the time of project formulation.
The SEA appraisal result will be one of the criteria for project approval. Under the revised
Law on Environmental Protection 2005 Environmental Impact Assessment (EIA) is still
obligatory for all new projects listed as ElA-required in this law and guidelines on its imple-
mentation, and should include assessments of social, health and cultural issues. The
approval of the EIA report is a prerequisite for a project to get investment and operational
licenses. The 2005 law also stipulates the supervision and inspection of compliance with
environmental protection requirements set out in the EIA report as approved.

79



In the Law on Environmental Protection 2005, the participation of relevant public societies,
organizations and individuals in SEA and EIA processes is further strengthened, as follows:

- During the EIA preparation process, comments and feedback from commune-level
People’s Committees (PCs) and representatives of local communities within the project
area as well as opposition to project implementation or environmental protection
measures must be incorporated as key contents of the EIA report;

- During the EIA appraisal process, local organizations, communities and individuals
are entitled and encouraged to provide comments, feedback and requests on
environmental protection issues to the project appraisal and approval authorities. The
project appraisal and approval authorities are then responsible for taking into account all
these comments, feedback and requests before any conclusion/decision is made;

- The approval of the EIA report must be reported to the local PC where the project will be
implemented. Information on waste types, treatment technologies, environmental
standards and environmental protection measures must be made public and posted at
the project site for the purpose of public access, inspection and supervision.

Before the Law on Environmental Protection 2005 takes effect, other legislation containing
specific references to ElAs that is currently in effect includes:

- Resolution 05/1997/QH10 about standards for important national projects;

- Government Decree 175/CP about implementation of the Law on Environmental
Protection;

- Government Decree 143/2004/ND-CP amending Government Decree 175/CP; and

- Ministry of Science, Technology and Environment Circular 490/1998/TT-BKHCNMT
which provides guidance on the preparation and evaluation of EIA reports.

Government Decree 175/CP stipulates that following the assessment of EIA reports, projects
that started operating before 10 January 1994 are categorised as either: (a) qualified for
continued operations, without environmental treatment; (b) need to build waste treatment
works; (c) need to change technology and/or geographical location; or (d) should have their
operating license terminated.

All organisations and units are required to use Vietnamese environmental standards in the
preparation of EIA reports. However, in areas where Vietnamese standards have yet to be
established, standards of other countries may be applied with official permission of the
authorised agencies.
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Public access to information and public participation in decision-making

The Constitution states that keeping the public informed is a human right. The principle of
“known, discussed, done and examined by people” is a crucial part of the development
process in Viet Nam. Public participation, including water resources development and dam
management, is regulated by laws with the focus on the planning process. Public participa-
tion is also enabled in the EIA appraisal process as specified in the Law on Environmental
Protection and Government Decree 175/CP on Implementation of the Law, and the participa-
tion of communities in the EIA process is being accelerated.

Public access to information and participation in the decision-making process is, in general,
reflected in the other legislation and policies mentioned above, specifically the Regulation on
Democracy at Grassroots Level, Government Decree 79/2003/ND-CP, dated 7/7/2003.

With regard to public participation in the preparation and approval of construction planning,
the Construction Law, 2003, details the collection of public opinion on master plans. However,
there is no specific provision for public participation in decision-making related to dams or
other types of water resources development. While determining ways in which the public can
participate in sustainable development, Viet Nam’s Agenda 21 gives pre-eminence to the role
of the public in social and community management. The Agenda stipulates that in the case
of the largest projects with the greatest impact on the population, community participation in
environmental impact assessment should be enhanced by institutionalising the participatory
role of the public as well as the introduction of compliance measures. It sets out the required
priority activities for accelerating participation in sustainable development by each social
group, with women and ethnic minorities being given special attention.

Infrastructure management

Current legislation specifically stipulates the principles of management and improvement of
existing water infrastructure, particularly with regard to the importance of the role of each
dam. Implementation procedures for new projects in general and dam projects in particular
are governed by legislation. The management of existing dams follows the stipulations in the
Ordinance on Exploration and Protection of Irrigation Works (32/2001/PL-UBTVQH10).
Implementation of the Ordinance is guided by Government Decree 143/2003/ND-CP.

The requirements for monitoring and evaluating are provided for as a principle of existing
regulations. The Ordinance on Exploration and Protection of Irrigation Works stipulates that
organisations exploiting irrigation works should monitor, detect and promptly deal with
incidents, maintain such works and ensure their safety, and inspect and repair such works
before and after the monsoon and flood season.
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Licensing the operation of a dam is provided for in the Water Resources Law and
Government Decree 179/2001/ND-CP on Implementation of the Water Resources Law.

Compliance

Regulations on compliance are in effect. The mechanism for payment of compensation and
settlement, supervision and inspection, rewards and penalties is found in the Water
Resources Law, the Construction Law, the Land Law, the Law on Environmental Protection
and related regulations. The Water Resources Law stipulates that the protection and
utilisation of water resources must comply with the zoning of river basins already ratified by
the competent State agency. In addition, conforming to the plans, procedures, and
regulations approved by the competent authorities is one of the responsibilities of individuals
and organisations exploring irrigation works that are provided for in the Ordinance on
Exploration and Protection of Irrigation Works.

Construction works in general and the construction of dams in particular are required to
follow the principles laid down in the Construction Law, one of which is that construction of
works should be in accordance with master plans and the works design as well as in
conformity with natural conditions and the particular cultural and social conditions of each
locality. Construction works not in conformity with the master plan are prohibited. Construc-
tion work must also be carried out in combination with socio-economic development, and
national defense and security. However, there is no specific regulation on compliance with
the benefit-sharing mechanism.

According to environmental protection regulations, a project such as dam construction must
conduct an EIA that includes an assessment of the environmental and social factors.
Pre-feasibility study reports and feasibility study reports are also required in order to analyse
and evaluate economic, social and environmental benefits, and enable the sharing of the
benefits and costs.

There is no legislation on the need for a compliance plan. However, the compensation and
resettlement procedure is stipulated in Government Decree 197/2004/ND-CP, and Circular
116/2004/TT-BTC. Violations of regulations on land recovery are covered by Government
Decree 181/2004/ND-CP, which specifies actions that are considered as land recovery
violations as well as the penalties for such violations. Penalties comprise disciplinary action
such as a warning, salary reduction, demotion, being relieved of authority, or dismissal.
Penalties for non-compliance are also specified in several other legal documents, including:
(a) the 1999 Penal Code; (b) the Civil Code; (c) Government Decree 121/2004/ND-CP on
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Providing Penalties for Administrative Violations in the Area of Environmental Protection; and
(d) other laws that provide penalties for administrative violations in certain other areas such
as forestry and fisheries. The costs of compensation and resettlement must be built into the
project budget (Government Decree 197/2004/ND-CP).

The Water Resources Law, the Law on Environmental Protection, the Land Law and the
Construction Law also cover inspections for compliance and implementation of these laws.
According to these laws, the competent authorities for such inspections are: (a) the Ministry
of Agriculture and Rural Development (water resources development and irrigation works); (b)
the Ministry of Construction (construction works); and (c) the Ministry of Natural Resources
and Environment (land and environmental protection).

There are no specific provisions on incentives and/or penalties for non-compliance with dam
agreements/contracts. These aspects must be included in agreements between participat-
ing parties; alternatively, the general provisions related to agreements/contracts may be
applied. In addition, the regulations on incentives and penalties in general can be employed.
Under the Construction Law, corruption in construction work is prohibited. In addition, the
Water Resources Law and the Ordinance on Exploration and Protection of Irrigation Works
stipulate that any person who illegally uses water charges and fees will, depending upon the
nature and level of the violation, be disciplined or considered for penal liability. If any
damage is caused by corruption, the person(s) concerned will have to pay compensation as
prescribed by the Water Resources Law and the Ordinance on Exploration and Protection of
Irrigation Works. In addition, regulations to discourage and prevent corruption in general can
be applied.

Conservation of aquatic ecosystems and biological resources

Regulations on the management of special uses, safeguarding measures, and production of
natural forests are provided in the Decision 08/2001/QD-TTg of the Prime Minister on the
Regulations on Classification and Management of National Gardens, Natural Preserves and
Cultural, Historical and Environmental Areas (Areas for Protection of Landscapes and
Safeguarding Forests). Rivers and streams related to such forests are considered to be part
of those forests and therefore subject to the same management and protection as those
forests. Government Decree 109/2003/ND-CP on the Conservation and Sustainable
Development of Wetlands provides regulations on the protection of mangrove preserves.

Legally-binding measures for preventing, minimising, and/or mitigating negative impacts of
dams on rivers flowing through protected areas are directly introduced through EIAs.
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The government of Viet Nam is also now very interested in the concept and practice of
‘environmental flows’. The concept is to ensure that an adequate flow regime is provided
within a river, wetland or coastal zone to maintain ecosystems and their benefits where there
are competing water uses. Threatened and/or endangered species are protected by means
of various documents including the Law on Forest Protection and Development 2004, the
Law on Environmental Protection 2005, the Law on Fisheries, 2003, the Ordinance on
Protection and Quarantine of Plants, 2001, and Government Decree 175//1994/ND-CP on
the Implementation of the Law on Environmental Protection. In particular, the Penal Code
provides a maximum penalty of seven years of imprisonment and other supplemental
penalties for the violation of regulations related to the protection of rare and wild species of
animals.

Shared rivers

With regard to cooperation in water resources sharing, provisions are provided indirectly in
the Water Resources Law with respect to the transfer of water from one river basin or sub-
basin to another. In Agenda 21, enhancement of international cooperation in water resources
management, particularly cooperation with neighboring countries having common rivers, is
given priority for ensuring the sustainable development of water resources. Cooperation in
the sustainable development of the Mekong River basin is given special attention.

References are made in other legal documents to policies on cooperation in managing
shared water resources. The Water Resources Law provides principles for international
relations related to water resources. The State encourages the broadening of international
relations and cooperation in basic surveys, protection, exploitation and use of water
resources, and in preventing and overcoming harm caused by water with a view to developing
water resources. This is in accordance with the principle of safeguarding sovereignty,
territorial integrity, and mutual benefit, and in conformity with the international conventions
that Viet Nam has signed or to which it has acceded.

Recommendations

The long-term strategy for water resources development at the national and regional levels
should be improved. To ensure sustainable development of water resources, alternative
perspectives should be taken into account in the formulation of the national water strategy.
The regulations on public participation in decision-making should be improved for the whole
process of project implementation, not only the planning stage. Improvement should also
include the methodology for project implementation. In particular, due to the serious impact
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of dam projects on local communities, public participation in dam projects requires separate
regulations. Legislation should not only recognise the right of public participation; it should
also specify the measures for allowing participation, such as the provision of information, legal,
professional and financial support, and sufficient time for consideration and consultation.

The compliance mechanisms should be improved. Additional compliance-promoting
regulations are required. Incentives, rewards and penalties should all be part of the mixture
of compliance instruments.

Improvement of existing regulations should be undertaken in association with improvement
in water resources and environmental protection management capacity. Information dis-
semination and education with regard to legal provisions on water resources, environmental
protection and sustainable development need to be enhanced.

International cooperation in water resources management and environmental protection is

already covered in the existing Viet Nam framework. As with other areas, to be more
effective, implementation needs to be promoted.
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Phat trién Tai nguyén nudc
& Viét Nam

Téng quan vé khung chinh sach va phap luat hién
tai
Duong Thanh An va Phan Thi Minh Loan’

& Viét Nam, cac chién Iugc va’hoic ké hoach phat trién kinh t& xa hoi dai han clia quéc
gia dugc xay dung va thdng qua b&i Quéc hoi. Hién nay, sy phat trién cla dat nudc
dang theo dinh huéng da dudc dat ra trong K& hoach Phat trién Kinh t&€ Xa hoi cla
Qudc hoi giai doan 2001-2005. Nhiing k& hoach nay chi ra mot cach rd rang cac muc
tiéu, nguyén tic va hoat dong vi sy phat trién clia dat nudc trong giai doan nay, trong
dé “su tang trudng kinh t€ nhanh, hiéu qua va bén viing dugc lién két chit ché vai viéc
cdi thién xa hoi, cong béng va bao vé moi trudng” theo dé uu tién xay dung va phéat
trién cac nha may thuy dién va cong trinh thuy Igi. Tuy nhién, khéng cé6 mot phan riéng
vé co sd ha tang tai nguyén nuéc trong van ban nay. D& thuyc hién thanh cong nhiing ké
hoach/ chién lugc nay cling nhu dé tuan thii cam k&t nam 2002 tai H6i nghi Thugng
dinh Thé gi6i vé Phét trién Bén viing, Chinh phl da ban hanh “Dinh huéng Chién lugc
vé Phat trién Bén viing cla Viét Nam” (Chuong trinh nghi sy 21) vao nam 2004 trong
do6 néu bat viéc sl dung bén viing va bao vé tai nguyén nudc 1a mét mang uu tién trong
sl dung cac nguén tai nguyén thién nhién va bao vé moéi trudng.

Hién nay, Viét Nam chua c6 cac chién lugc dai han cho viéc quan ly tai nguyén nudc &
cédp qudc gia va cdp ving. Day dugc xem la mot trong nhiing bat cap trong linh vuc
quén ly tai nguyén nuéc. Bo6 Tai Nguyén va Mai Trudng (MoNRE) gan day da bat dau
xay dung du thdo chién lugc qudc gia vé tai nguyén nudc dén nam 2020. Dy thao chién
lugc nay da dugc hoan thién vao cudi nam 2005. Tuy nhién, trach nhiém vé tai nguyén
nudc G cdp qudc gia dugc phan chia gitra Bé Tai nguyén va Moi trudng (MoNRE) va Bo
N6ng nghiép va Phat trién Nong thén (MARD). Cac bd nganh khac nhu nganh ning
lugng ciing lién quan rdt nhiéu dén viéc dinh hinh chinh sach tai nguyén nudc .

' Dudng Thanh An, Thac si Luat, Phé Chanh van phong, Cuc Bao vé Méi trudng (VEPA), Dia chi: 67
Nguyén Du, Ha Noi, Viét Nam, Email: dtan @ea.gov.vn; Phan Thi Minh Loan, Thac siLuat, Chuyén vién
Phap ly, Ban Quan ly D&u thau, Téng Cdng ty Dién luc Viét Nam (EVN), Dia chi: 18 Tran Nguyén Han,
Ha Noi, Viét Nam, Email: loanpm @vn.com.vn
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Khung ludt phdp va chinh sach hién nay cla Viét Nam nhin chung la nh&t qudn
va phu hgp véi cac uu tién chién lugc cila WCD. Nghia vy cla cdac ca nhan va
t6 chiic nhdm bdo dam viéc khai thac hgp ly va bdo vé moi trudng cé trong
Hi€n phdp cla Viét Nam. Phan I6n ndi dung cla cdc uu tién chién lugc cla
WCD déu dugc phan anh trong phdp luat clia Viét Nam vé tai nguyén nudc,
ndng lugng, bdo vé méi trudng va phat trién bén viing.

Phét trién thuy dién la mot uu tién quan trong cla Chinh phli Viét Nam. K& hoach téng
thé vé phat trién nganh nang lugng ctia Viét Nam dén ndm 2010 va 2020 xem thuy
dién 1a mot trong nhiing ngudn n&ng lugng hiéu qua nhat va khang dinh rang ngudn
n&ng lugng nay can dudc khai thac t8i uu. Hién nhién, can cé cac quy ché vé viéc xay
dung va van hanh cac nha may thuy dién. & viet Nam, nhiing quy ché& nay khdéng dugc
soan thio riéng biét cho thuy dién ma chi cho nhiing cong trinh xay dung néi chung. Vi
vay, viéc xay dung nha may thuy dién chi bi chi ph&i b&i nhiing quy ché& chung, cling
giéng nhu ddi vai viéc xay dung nha may xi-mang ching han. Bgi vay, can c6 nhiing
quy ché cu thé hon dé khung clia Viét Nam dat dugc sy tuang déng cao véi khung cla
WCD trong céc linh vuc vé duy tri tinh bén viing clia cac dong séng va sinh ké.

Céng nhan va bao vé cac quyén va Igi ich hgp phap

& viet Nam, quyén con ngudi (bao gém cac quyén dan sy va chinh tri, kinh t&, xa hoi
va van hod) dugc quy dinh trong Hién phap nam 1992 va cac van ban phap luat khac,
ch&ng han Luat Tai nguyén nuéc ban hanh ndm 1998 va Luat D4t dai nam 2003. Cac
ngudn tai nguyén dat va nudc thudc quyén sé hiiu cla tédt ca nhan dan Viét Nam va
dugc Nha nudc giao phé cho ngudi dan s dung dai han va én dinh. Khi dat dai bi nha
nudc trung dung, nhiing ngudi bi Anh hudng can dugc bdi thudng va hé trg tai dinh cu.
Luat phap hién nay dua ra nhiéu loai va muc doé béi thudng cling nhu cac thi tuc chi tra
khac nhau.

Luat Tai nguyén nudc quy dinh céc t8 chiic va ca nhan dugc phép st dung tai nguyén
nuéc cho cac muc dich sinh hoat va san xudt. Mac du luat nay khong bao goém diéu
khodn cu thé vé quyén s hiiu nhung c6 diéu khoan gian ti€p thong qua quy dinh vé
viéc cac t6 chiic va ca nhan nay dudc phép hudng Igi khi chuyén nhugng, cho thué va
thé chap cac tai san cia ho cho muyc dich ddu tu vao viéc s dung va phat trién céc
ngudn tai nguyén nudc. Nhiing ddi tugng nay déng thgi cling c6 quyén nhan dugc boi
thudng ddi v4i nhitng thiét hai trong trudng hgp gidy phép sl dung tai nguyén nudc cla
ho bi thu héi trudc thdi han cho phép vi nhiing ly do an ninh quéc phong hoic nhiing Igi
ich cong hoac Igi ich qudc gia khac. Thém vao do, ho co thé khi&u kién t6i cac co quan
Nha nudc va toa an déi v6i bat ky hanh vi xam pham quyén st dung tai nguyén nuéc
nao hoac xam pham cac Igi ich chinh dang khac.
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Viéc bdi thudng cho nhiting ngudi bi &nh hudng do viéc xay dung/ van hanh clia dap
nuéc khi Nha nudc thu héi dat duge quy dinh béi:

Nghi dinh 181/2004/ND-CP vé viéc thi hanh Luat D4t dai (Thong tu 116/2004/TT-BTC
7 clia B6 Tai chinh da dua ra huéng dan thém vé nghi dinh nay); va Nghi dinh 197/
2004/ND-CP vé viéc béi thudng, hé trg va tai dinh cu khi Nha nudc thu héi lai dat.
Nghi dinh s6 17/2006/ND-CP ngay 27/01/2006 vé slia di, b6 sung mot s6 diéu cla cac
nghi dinh hudng dan thi hanh Luat D4t dai va Nghi dinh s6 187/2004/ND-CP vé viéc
chuyén cong ty nha nuéc thanh cong ty ¢ phan.

C6 cac diéu khoan béi thudng riéng cho dat dai, tai san, hd trg tai chinh, va tai dinh cu.
MUc dd boi thudng dugc ghi rd trong k& hoach dy &n da dugc cac ¢ quan cé tham
quyén ctia Chinh phl phé duyét.

Khéng c6 mot diéu khodan riéng biét vé viéc xU Iy nhiing yéu cau bbi thudng cho nhiing
t6n that gay ra tif cac dap dang van hanh. Nhin chung, luat vé giai quyét cac khi€u nai
va t6 cao dugc ap dung dé giai quyé&t nhiing yéu cdu béi thudng nhu vay. Céc diéu
khoan cé lién quan trong Luat Bao vé Moéi trudng va Luat Tai nguyén nudc ciing cé thé
dugc ap dung d6i véi nhiing yéu cau nay. Tuy nhién, nhiing khi€u nai vé t6n that do
viéc phat trién tai nguyén nudc cé thé dugc cac nha chic trach cé thAm quyén giai
quyét theo cac thu tuc kinh t&, dan sy hodc hanh chinh. Néu viéc xay dung va/hodc van
hanh dap dan dén nhiing tac déng tiéu cuc vé méi trudng, cac diéu khoan cla Luat Bao
vé Mai trudng cé thé dudc ap dung vé van dé boi thudng. Céc diéu khoan vé béi thudng
no6i chung dugc dé cap trong Bo Luat Dan su, 2005.

Panh gia tac dong mai trudng

Theo Luat b&o vé méi trudng stia di 2005 (s& chinh thiic cé hiéu luc tir ngay 01/7/
2006), lan dau tién Danh gia Méi trudng Chién lugec (PMC) dugc chinh thic thiia nhan
trong hé thong phap luat Viét Nam. D&i tugng phai thyc hién danh gia moéi trudng chién
lugc 1a cac chién luge, quy hoach, k& hoach (goi chung la cac dy an). Bao cao BMC
dudc lap déng thdi véi qua trinh lap du &n. K&t qua thdm dinh DMC la mét trong nhiing
c&n cl dé phé duyét dy an.

Tiép tuc cac quy dinh vé Panh gia Tac dong Mai trudng (BTM) da dugc thé ché hoa
trong Luat bao vé mai trudng 1993, trong Luat b&o vé méi trudng slra ddi 2005, DTM
van ti€p tuc dudc coi la bat budc déi véi cac du an méi ndm trong danh muc céc du an
phdi lap BDTM dugc quy dinh trong Luat nay va cac van ban khac clia Chinh phd huéng
dan thi hanh Luat, va can bao gém cac danh gia vé cac van dé xa hai, stic khoé va van
hoa. Quyét dinh phé chudn Bao cdo DTM la diéu kién bat budc dé cép gidy phép dau
89



tu va dua dy an di vao hoat dong. Cong tac kiém tra, giam sat viéc thuc hién cac yéu
cau BVMT trong Bao cdo DTM va quyét dinh phé chudn Bao cdo DTM dudc cu thé hoa
trong Luat bado vé moi trudng 2005.

Theo cac quy dinh clia Luat bdo vé moi trudng 2005 cé lién quan t6i DTM, viéc tham
gia clia cong déng, cac t8 chiic, ca nhan cé lién quan vao qua trinh PMC va BTM dudc
t&dng cudng hon truéc, cu thé nhu sau:

o Trong giai doan lap Bao cao BTM, y kién cla Uy ban nhéan dan x&, phudng, thi
trdn (sau day goi chung la ny ban nhan dan cédp xa), dai dién cong déng dan cu
nai thyc hién du an; cac y ki€n khong tan thanh viéc dat du an tai dia phuong
ho&c khong tan thanh déi véi cac gidi phap bao vé méi trugng la mot trong
nhiing ndi dung cd ban phai cé trong Bao cdo danh gia tdc déng méi trudng.

« Trong qué trinh thAm dinh Bao cdo BTM, céc t6 chuic, ca nhan, cong déng dan
cu ¢c6 quyén gii yéu cau, kién nghi vé bao vé méi trudng dén co quan té chuic
hoi déng thAm dinh va co quan phé duyét du an; hoi dong va ca quan phé duyét
du an co trach nhiém xem xét cac yéu cau, ki€n nghi trudc khi dua ra két luan/
quyét dinh.

« Noi dung clia Quyét dinh phé duyét Bao cao DTM phai dugc bao cao véi Uy ban
nhan dan ngi thuc hién dy an, cac loai chat thai, céng nghé x{ ly, thong sé tiéu
chuén vé chat thai, cac giai phap bao vé méi trusng phai dugc niém yét cong
khai tai dia diém thuc hién du &an dé cong doéng dan cu biét, kiém tra va giam
sat.

Trugc thoi diém Luat bao vé mai trudng 2005 ¢ hiéu luc, cédc van ban luat khac cé
lién quan cy thé t6i BTM hién nay dang con hiéu luc bao gém:

« Nghi quyé&t 05/1997/QH10 clia Quéc hoi vé céc tiéu chuédn déi véi nhiing du &n
qudc gia quan trong;

« Nghi dinh 175/CP cGa Chinh phl vé viéc thi hanh Luat Bao vé Méi trudng;

« Nghi dinh 143/2004/ND-CP ctia Chinh phii vé b6 xung, chinh sita di véi Nghi
dinh 175/CP; va

e Thoéng tu 490/1988/TT-BKHCNMT clila B6 Khoa hoc, Cong nghé va Méi trudng
huéng dan vé viéc chuén bi va thdm dinh céac bdo cédo DTM.

Nghi dinh 175/CP quy dinh sau khi thdm dinh cac bao cdo PTM, cac dy an da bat dau
trién khai tridc ngay 10 thang 1 nam 1994 ducc phan loai nhu sau: (a) dat tiéu chuén

dudgc phép tiép tuc trién khai, khong can x{ ly moi trudng; (b) can xay dung cac cong
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trinh x& ly chat thai; (c) can thay d8i cong nghé va/hoac vi tri dia ly; hodc (d) can phai
ch&m dut gidy phép hoat dong.

Yéu cau tat ca cac t6 chiic va don vi sif dung tiéu chu&n méi trudng cla Viét Nam khi
lap bdo cdo BTM. Tuy nhién, trong céc linh viyc ma tiéu chudn Viét Nam chua dugc xay
dung, tiéu chuén cla cac nudc khac cé thé dugc ap dung v@i su cho phép chinh thtic
clia céc cd quan c6 thaAm quyén.

Cdng déng ti€p can théng tin va su tham gia clia cdng déng trong viéc ra quyét
dinh

Hi€n phap ghi rd viéc ngudi dan dugc thong tin vé viéc ra quyét dinh la mot nhan
quyén. Nguyén tac “dan biét, dan ban, dan lam, dan kiém tra” 1a mot phan khong thé
thi€u trong qua trinh phat trién & Viét Nam. Sy tham gia clia ngudi dan, ké ca trong
linh vuc phat trién tai nguyén nudc va quan ly dap, dudc quy dinh bdi luat phap va tap
trung vao qua trinh l1ap k& hoach. Ngugi dan cling dugc phép tham gia vao qua trinh
thadm dinh BTM nhu da dugc ghi rd trong Luat bdo vé moi trudng va Nghi dinh 175/CP
clia Chinh phl vé viéc thi hanh luat, va sy tham gia clia ngugi dan trong qua trinh DTM
dang dudc thic day.

Nhin chung, viéc ti€p can thong tin va sy tham gia cla ngudi dan trong qua trinh ra
quyét dinh dugc phan anh trong céc luat va chinh sach khac da dé cap 6 trén, dic biét
la Quy ché& Dan chl & cép cd sd, ban hanh kém theo Nghj dinh 79/2003/ND-CP cla
Chinh phl ngay 7/7/2003.

Vé sy tham gia clia ngudi dan trong viéc chuén bi va phé duyét quy hoach xay dung,
Luat Xay dung ban hanh nam 2003 da chi ti€t hoa viéc thu thap y ki€n cha dan vé cac
quy hoach t6ng thé. Tuy nhién, khéng c6 moét diéu khoan riéng nao vé sy tham gia cla
ngudi dan trong viéc ra quyét dinh lién quan dén dap hoac cac dang phat trién tai
nguyén nuéc khac. Trong khi xac dinh cac phuong thiic dé ngusi dan cé thé tham gia
vao qué trinh phat trién bén viing, chuang trinh nghi sy 21 cla Viét Nam dat vai trd cla
ngugdi dan trong viéc quan ly xa hoi va cong déng lén hang dau. Chuong trinh nghj su
21 quy dinh, d&i véi nhitng dy an I6n c6 tdc déng manh dén dan s, sy tham gia cla
cdng déng trong qua trinh BTM can dudc tdng cudng thdng qua viéc thé ché hoa vai tro
tham gia clia cong déng ciing nhu trién khai céc bién phap thuc hién. Chuong trinh
ciing dua ra nhitng hoat déng uu tién can thiét cho viéc thic ddy sy tham gia trong hoat
dong phat trién bén viing déi véi tiing nhém xa hoi, trong dé déc biét chu trong téi phu
nii va cac dan tdc thi€u sé.
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Quan ly co sé ha tang

Luat phap hién nay quy dinh mét cach cu thé cac nguyén tac vé quan ly va cai thién
céc cd sG ha tdng tai nguyén nudc hién co, dac biét 1a d6i véi tdm quan trong vé vai
trd ctia mbi dap. Quy trinh thyc hién ddi véi cac dy &n mdi nodi chung va cac duy an
dap néi riéng dudgc luat phap chi phoi. Cac dap hién c6 dugc quan ly theo cac quy
dinh trong Phéap 1&énh vé Khai thac va Bao vé cac Cong trinh Thuy Igi (s6 32/2001/PL-
UBTVQH10). Nghi dinh 143/2003/ND-CP clia Chinh ph(i dua ra hudng dan cho viéc
thuc hién phap I1énh nay.

Cac yéu cau vé kiém tra va dénh gid dudc dua ra theo nguyén téc cla céac quy dinh
hién hanh. Phap lénh vé Khai thac va Bao vé Cong trinh Thuy Igi quy dinh cac don vj
khai thac hé théng thuy Igi can kiém tra, phat hién va x{ Iy kip thdi céc sy ¢6, duy tu,
dam bao an toan ciing nhu kiém tra va slia chiia cac céng trinh trudc va sau mdi mua
bdo va mua I0.

Viéc clp gidy phép van hanh dap dugc quy dinh trong Luat Tai nguyén nudc va Nghi
dinh 179/2001/NB-CP clia Chinh phil vé viéc thi hanh Luat Tai nguyén nudc.

Sy tuan thu

Cac quy dinh vé tuan thd da dugc xay dung trong hé théng phap luat va té chuc thuc
hién. Trong Luat Tai nguyén nudc, Luat Xay dung, Luat DAt dai, Luat Bao vé Mai
trudng va cac quy dinh khac déu cé co ché chi trd béi thudng va dinh cu, thanh tra
kiém soat, khen thudng va x{ phat. Luat Tai nguyén nudc quy dinh viéc bao vé va sl
dung tai nguyén nudc phai tuan thd quy hoach ving cla cac luu vyc séng da dugc ca
quan Nha nuéc cé thAm quyén phé duyét. Thém vao dé, viéc tuan thi cac quy hoach,
quy trinh va quy dinh da dugc cac cd quan cé thAm quyén phé duyét la mot trong
nhiing trach nhiém cla cac dan vi va ca nhan khai thac cac céng trinh thuy Igi dugc
quy dinh trong Phap I&nh vé Khai thac va Bao vé cac Cong trinh Thuy Igi.

Céc cong trinh xay dung ndi chung va cac cong trinh xay dung dap néi riéng déu phai
tuan theo cac nguyén tic da dé ra trong Luat Xay dung, mét trong s6 dé l1a viéc xay
dung cac cong trinh can phai theo dlng vdi thiét k& va quy hoach téng thé da dugc
phé& duyét, cling nhu ph&i phi hgp v4i cac diéu kién ty nhién va dac biét 1a diéu kién
van hoa xa hdi cla tling viing. Nghiém c&m xay dung cac cong trinh khéng tuan theo
quy hoach t8ng thé. Céng trinh xay dung ciing can phai dugc thuc hién k&t hgp véi su
phét trién kinh t€ x& hoi va an ninh quéc phong. Tuy nhién khéng cé quy dinh riéng
nao vé viéc tuan thl co ché& chia sé Igi ich.
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Theo céac quy dinh vé bdo vé moi trudng, mét dy an nhu xay dung dap can phai tién
hanh mét nghién ctu BTM trong d6 bao gédm danh gia vé cac yéu t6 moi trudng va xa
hoi. Ngoai ra, cling can c6 cac bao céo nghién ctiu kha thi va tién kha thi dé phan tich
va danh gia cac Igi ich vé kinh t&, xa hoi va méi trudng, va cho phép chia sé cac Igi
ich va chi phi.

Khéng c6 luat nao dé cap dén nhu cau can c6 mot ké hoach tuan thia. Tuy nhién, quy
trinh béi thudng va tai dinh cu dugc quy dinh trong Nghi dinh 197/2004/ND-CP cla
Chinh phd, va Théng tu 116/2004/TT-BTC. Céac vi pham quy dinh vé thu héi dat dai
dugc bao ham trong Nghi dinh 181/2004/NBD-CP cla Chinh phd, trong dé chi rd nhiing
hanh vi dugc xem la vi pham viéc thu héi dat cling nhu céc hinh thic x phat d6i véi
céc vi pham nay. Céc hinh thiic x phat bao gém nhiing bién phap ky luat nhu canh
cdo, gidm luong, gidng chuc, cach chic, ho4c sa thai. Cac hinh thic x phat d6i véi
viéc khong tuan th cling dugc quy dinh ré trong mot sé cac luat va quy dinh khac bao
gbém: (a) Bo luat Hinh sy nam 1999; (b) Luat Dan su; (c) Nghj dinh 121/2004/ND-CP
cla Chinh phd vé xU ly vi pham hanh chinh trong linh vyc bao vé moéi trudng; va (d)
céac luat khac quy dinh nhiing hinh thiic x Iy vi pham hanh chinh & nhiing linh vyc cu
thé nhu 1am nghiép va thuy san. Cac chi phi bdi thusng va tai dinh cu phai dugc dua
vao ngan sach clia dy an (Nghi dinh 197/2004/ND-CP cla Chinh ph).

Luat Tai nguyén nuéc, Luat Bao vé M6i trudng, Luat D4t dai va Luat Xay dung déu
dé cap dén viéc thanh tra vé viéc tuan tha va thuc thi nhiing luat nay. Theo nhiing
luat nay, cac Bo: (a) B6 Nong nghiép va Phat trién Nong thon (phat trién tai nguyén
nudc va cac cong trinh thuy 1gi); (b) B6 xay dung (cac cdng trinh xay dung); va (c) Bo
Tai nguyén va Méi trudng (bao vé moi trudng va dat dai) cé thAm quyén thanh tra
trong linh vuc quén ly ctia B6 minh.

Khéng c6 diéu khodn nao vé khuyén khich va/hodc xi ly vi pham déi vgi viéc khéng
tuan thi cac hgp déng/ thoa thuan vé dap. Cac khia canh nay can dugc dua vao thoa
thuan gilia cac bén tham gia; hodc theo cach khac, cac diéu khoan chung lién quan
dén thod thuan/ hgp déng c6 thé dudc &p dung. Thém vao dé, cac quy dinh vé
khuyé&n khich va x{ ly vi pham néi chung cé thé dugc sl dung.

Luat Xay dung nghiém cdm hanh vi tham nhiing trong céng trinh xay dung. Thém vao
dé, Luat Tai nguyén nudc va Phap Iénh vé Khai thac va Bao vé cac Cong trinh Thuy
Igi cling quy dinh bat ky ai s dung nguén phi va 1& phi nuéc mot cach bat hgp phap,
tuy theo tinh chat va muc do vi pham, sé bi x{ ly ti cdnh cdo dén xem xét truy clu
trach nhiém hinh suy. N€u bat ky hu hai nao gay ra do tham nhiing, (nhiing) ngudgi lién
quan s& phai béi thudng theo quy dinh clia Luat Tai nguyén nudc va Phap Iénh vé
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Khai thac va Bao vé Cong trinh Thuy Igi. Thém vao do, cac quy dinh phong chéng
tham nhiing néi chung c6 thé dugc ap dung.

Bao tdn cac hé sinh thai thuy sinh va ngudn Igi sinh hoc

Cac quy dinh vé quan ly ddc dung, cac bién phap bao vé, va viéc phat trién riing ty
nhién dugc quy dinh trong Quyét dinh 08/2001/QD-TTg clia Tha tudng Chinh phi vé
cac quy dinh ddi véi viéc phan loai va quan ly vudn qudc gia, cac khu bao ton thién
nhién, van ho4, lich st va moi trudng (cac khu bado vé canh quan va riing phong ho).
Séng va sudi lién quan dén céc khu riing nay dugc coi 1a mot phan clia riing va do dé
dugc quan ly va bao vé theo nhiing quy dinh quan ly bdo vé riing. Nghi dinh 109/
2003/ND-CP cla Chinh phii vé Bo t6n va Phat trién Bén viing cac vung D4t ngap
nudc dua ra nhiing quy dinh vé b&o vé cac khu bao tén d4t ngap nudc, trong dé bao
gbm riing ngap man.

Cac bién phap rang budc vé mat luat phap nhdm phong ngua, gidm thiéu va/hoic
gidm nhe nhiing tac dong bat Igi clia dap d6i v6i cac sdng chay qua cac khu bédo tén
dudgc tryc ti€p ap dung théng qua cac DTM.

Chinh pha Viét Nam hién dang rat quan tam dén khai niém va thuc tién vé “dong
chay méi trudng”. Muc dich cla “dong chdy méi trudng” |a nhdm dam bao duy tri ché
d6 dong chay cén thiét cha dong séng, vung d&dt ngap nudc hodc ving bd sao cho cac
hé sinh thai va nhiing Igi ich clia ching & nhiing nci c6 cac nhu cau s dung nudc
canh tranh dudc duy tri. Cac loai cé nguy cd va/hoac bi de doa dugc bao vé thong qua
céc luat va quy dinh khac nhau bao gém Luat Bao vé va Phat trién riing ban hanh
nam 2004, Luat Bao vé Moi trudng nam 2005, Luat Thuy s&dn nam 2003, Phap Iénh
vé Bao vé va Kiém dich thuc vat nam 2001, va Nghi Binh 175/1994/ND-CP c@ia Chinh
phl vé viéc thyc hién Luat bdo vé moi trudng. D&c biét Bo luat Hinh su quy dinh hinh
phat t6i da 7 n&m tu va cac hinh phat b8 xung khac déi véi cac hanh vi vi pham cac
quy dinh lién quan dén viéc bdo vé céac loai dong vat hoang da quy hi€m.

Cac séng chung va séng lién quéc gia

Vé su hgp tac trong viéc chia sé tai nguyén nudc, cac diéu khoan trong Luat Tai
nguyén nudc quy dinh mot cach gian ti€p vé viéc chuyén nudc tii mot luu vic hodc
tiéu Iuu vic t6i luu vuc hodc tiéu luu vic khac. Trong Chudng trinh nghi sy 21, viéc
ting cudng hgp tac qudc t€ vé quan ly tai nguyén nudc, dic biét 1a hgp tac vdi cac
nuéc lang giéng cé chung séng, dudc uu tién dé dam bao sy phat trién bén viing tai
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nguyén nudc. Su hgp tac trong phat trién bén viing thudc luu vic séng Mé Kéng dugc
dac biét chu trong.

Trong céc luat, quy dinh va chinh séach khac ciing dé cap dén van dé hgp tac trong
viéc quan ly cac ngudn nudc chung va lién quéc gia. Luat Tai nguyén nuéc dua ra
nhiing nguyén téc vé quan hé quéc t& lién quan dén tai nguyén nudc. Nha nuéc
khuyé&n khich m& rong quan hé va hgp tac quéc té trén cd sG nghién clu khao sat,
bédo vé, khai thac va sl dung tai nguyén nudc, va trong viéc ngan ngua va khic phuc
nhiing tac hai do nugc gay ra véi cach nhin huéng téi sy phat trién tai nguyén nudc.
Diéu nay phu hgp véi nguyén téc vé bao vé chli quyén, toan ven lanh thd va cung cé
Igi, va phi hgp vGi cdc Coéng udc qudc té ma Viét Nam da ky két hodc da tham gia.

Khuyé&n nghi

Chién lugc dai han vé phat trién tai nguyén nuéc & cadp quéc gia va khu vic can dugc
ban hanh. D& dam b&o phat trién bén viing tai nguyén nudc, cac céch ti€p can linh
hoat can dugc xem xét dén khi xay dung chién lugc tai nguyén nudc cla quéc gia.
Nhiing quy dinh vé sy tham gia clia cdng déng trong viéc ra quyét dinh can dugc cai
thién trong toan bd qua trinh thuc hién dy an chi khéng chi & giai doan lap ké hoach.
Phuong phap thuyc hién dy an cling can dudc cai thién. Dac biét, do tac dong nghiém
trong clia cac dy an dap ddi véi ngudi dan dia phuang, sy tham gia cla céng dong
trong cac du an nay can c6 nhiing quy dinh riéng. Luat phap khéng nhiing can cong
nhan quyén tham gia clia ngudi dan ma con phai chi rd cac bién phap dé cho phép ho
tham gia, nhu diéu khoan vé hé tr¢ chuyén mén va tai chinh, théng tin, phap ly, ciing
nhu thai gian can thi€t cho viéc xem xét va tham van.

Cac cd ché tuan thi ciling can dugc cai thién. Can cé thém cac quy dinh ting cudng
tuan tha. Céac cd ché& khuyén khich, khen thudng va xU phat can phaila mot phan cla
cdc cong cu tuan tha.

Viéc cai ti€n cac quy dinh hién hanh can dudc ti€n hanh di déi véi viéc cai thién nang
lyc quan ly bdo vé méi trudng va tai nguyén nudc. Viéc gido duc va phd bién théng tin
vé cac diéu khoan phap luat lién quan dén tai nguyén nudc, bao vé mai truéng va
phat trién bén viing can dugc tdng cudng.

Hop tac qudc t€ vé quan ly tai nguyén nudc va bao vé méi trudng da cé trong khudn
khé hién nay ctia Viét Nam. Ciing nhu déi vé6i cac linh vic khac, dé ¢ hiéu qua hon,
viéc thuc hién can dudc ting cudng.
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The World Conservation Union

Founded in 1948, the World Conservation Union (IUCN) brings together States, government
agencies and a diverse range of non-governmental organizations in a unique world partner-
ship: over 1000 members in all, spread across some 140 countries.

As a Union, IUCN seeks to influence, encourage and assist societies throughout the world to
conserve the integrity and diversity of nature and to ensure that any use of natural resources
is equitable and ecologically sustainable. A central Secretariat coordinates the IUCN
Programme and serves the Union membership, representing their views on the world stage
and providing them with the strategies, services, scientific knowledge and technical support
they need to achieve their goals. Through its six Commissions, IUCN draws together over
10,000 expert volunteers in project teams and action groups, focusing in particular on
species and biodiversity conservation and the management of habitats and natural resources.
The Union has helped many countries to prepare National Conservation Strategies, and
demonstrates the application of its knowledge through the field projects it supervises.
Operations are increasingly decentralized and are carried forward by an expanding network
of regional and country offices, located principally in developing countries.

The IUCN Asia Region extends from Pakistan in the west to Japan in the east, Indonesia in
the south and Mongolia in the north. There are 23 countries in the region. IUCN maintains
offices in Bangladesh, Cambodia, China, Lao PDR, Nepal, Pakistan, Sri Lanka, Thailand, and
Viet Nam. The regional office is located in Bangkok, Thailand. There are more than 150 I[UCN
members in Asia, including most major nature conservation NGOs in the region.

The Regional Environmental Law Programme and the Regional Wetlands and Water
Resources Programme are two of the eight regional thematic programmes which together
form the Ecosystem and Livelihoods Group (ELG) of IUCN in Asia. The role of ELG and its
thematic programmes is to support the work carried out by IUCN’s country programmes in
Asia, as well as managing a portfolio of regional projects.
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