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Foreword
How are decisions about water resources development made?  This important question is

prompted by the continuing global interest in the final report from the World Commission on

Dams1 (WCD), released in 2000, which offered seven strategic priorities2 as a framework to

aid decision-making about large dams and other types of water resources development.  As

part of their response to the WCD Dams and Development Report, IUCN members and

partners in the Mekong Region decided to use the Strategic Priorities as an entry point to a

brief review of current frameworks.

During 2002, the World Conservation Union (IUCN) supported dissemination of the Dams and

Development Report through National Working Groups, translations, and dialogue work-

shops at national and local levels in Cambodia, Lao PDR and Thailand. In addition, IUCN

organised a workshop in Yunnan Province, China.

National Working Groups expressed a high level of interest in getting a regional perspective,

and a regional workshop was held in Chiang Mai, Thailand in November 2003 to enable them

to meet and share experiences and lessons learned and make recommendations for future

action. One of the recommendations was to identify aspects of national legislation and

regional agreements that complement the WCD Strategic Priorities as well as the gaps in

legal regimes at both national and regional levels.

The Swiss Federal Office for the Environment (formerly the Agency for the Environment,

Forests and Landscape) offered seed funding to support a proposed scoping study on the

application of the WCD Strategic Priorities in the Mekong Region.  With the Swiss contribu-

tion as seed funding, IUCN developed the framework for the research and analysis required

for the country studies, secured a national expert to prepare the first draft of the China

country study, and sought the remaining funding required.  The East Asia Regional Office of

Oxfam America agreed to provide the funding required to supplement the Swiss contribution.

1 The World Commission on Dams (WCD) was a multi-stakeholder dialogue involving thousands of people
around the world, both State and non-State actors, dam builders, and dam opponents.  The final WCD report
put forward a decision-making framework for “large dams”, or “large water projects and water-related energy
projects”.  It is a guide, not a blue-print, offered by the commissioners as their contribution to improving water
governance.  It is considered relevant to hydropower dams, irrigation systems, water diversion schemes and
other types of water resources development.

2 The seven strategic priorities detailed in the WCD report were: 1) gaining public acceptance; 2) comprehensive
options assessment; 3) addressing existing dams; 4) sustaining rivers and livelihoods; 5) recognising
entitlements and sharing benefits; 6) ensuring compliance; and 7) sharing rivers for peace, development and
security.  These seven strategic priorities were the starting point for the IUCN Mekong Region country studies.
After discussion, the researchers eventually chose to report on six areas: a) recognition and safeguarding of
rights and entitlements; b) environmental impact assessment; c) public access to information and public
participation in decision-making; d) infrastructure management; 5) compliance; 6) conservation of aquatic
ecosystems and biological resources; and 7) shared rivers.
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Studies were undertaken in five of the six Mekong Region countries:  Cambodia, China, Lao

PDR, Thailand and Viet Nam.  The objectives were:

• To analyse the extent to which existing national policies and legislation already

support the ideas embodied in the WCD Strategic Priorities; and

• To suggest changes to the existing policy and legislative framework in each country

that might improve water-related governance.

In addition, an expert on water law in the Mekong Region prepared a study of regional

regimes and their relationship with the WCD Strategic Priorities. All of the studies were peer

reviewed and subsequently presented for discussion at a regional workshop held in

Vientiane, Lao PDR, before being finalised.

The policy briefs presented in this volume were synthesised from the final versions of the

national studies.  The full text of the national studies and the consolidated report is available

on the CD that accompanies this publication.

In all countries, the formal frameworks are evolving.  These policy briefs summarise current

national frameworks with respect to the WCD Strategic Priorities. The policy briefs are not

intended to be comprehensive analyses of the implementation of policies and legal instru-

ments, and it is acknowledged that implementation in many cases needs to be strengthened.

This project is the first, and to IUCN’s knowledge the only, in-depth study of regional

agreements and national legislation in Mekong riparian countries and their relationship to the

Strategic Priorities identified in the WCD Dams and Development Report.  As such, it is a

significant contribution both for its usefulness as a reference now and as a benchmark for

future analysis.

We hope that these policy briefs, and the studies on which they are based, serve to inform

and enrich the ongoing debates on water governance in the Mekong Region.  IUCN reaffirms

its commitment to working with our partners in the region to encourage and facilitate these

discussions, providing a neutral platform on which all stakeholders can meet.

Aban Marker Kabraji

Regional Director, Asia
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Context
The equitable and sustainable use of water is crucial to livelihoods and economic development

in the Mekong Region1.  Millions of local communities are dependent on the fisheries and

other products of the river ecosystems.  Hydropower is seen by all countries as a logical

source of domestic energy or foreign exchange earnings.  Irrigated agriculture is expanding

throughout the region.  For example, there are numerous proposals in Thailand to divert

water within and between basins to meet rising demands for water in the rural, urban and

industrial sectors.  Viet Nam is pursuing water infrastructure projects for electricity generation,

flood control, irrigation and salinity management in the Red, Mekong and other major rivers.

In China’s Yunnan province hydropower cascades and dams in the Nu-Salween and

Lancang-Mekong systems are being built or planned to export energy to neighbouring

countries as well as China’s eastern industrial centres.  Lao PDR and Myanmar also have

extensive hydropower plans.  Cambodia is expanding its own irrigation capacity with some

major redevelopments underway.  Many of these national water projects are also included in

the regional programmes/strategies of the Asian Development Bank (ADB), the Mekong River

Commission (MRC), the World Bank, and others.

The World Commission on Dams

In 1997, aware of the social and environmental impacts of dams and the debate with the

World Bank surrounding them, The World Conservation Union (IUCN) together with the World

Bank helped establish the World Commission on Dams (WCD), a multi-stakeholder process

to review the role of dams and development.

The World Commission on Dams had several objectives.  It sought to undertake a global

review of the development effectiveness of large dams, and assessments of alternatives.  It

aimed to create a framework for options assessment and decision-making processes.  It also

wanted to identify internationally acceptable criteria and guidelines for planning, designing,

construction, operation, monitoring and decommissioning of dams.

Since its formulation and release, the “WCD framework” (Figure 1) has been evaluated for

use as both an implementation and advocacy tool.  The report presents 3 grounding global

norms, 5 core values, 5 key decision points, 7 strategic priorities, 33 associated policy

principles, and 26 guidelines.

1 The Mekong Region encompasses the territory, ecosystems, people, economies and politics of Cambodia,
Lao PDR, Myanmar, Thailand, Viet Nam, and China’s Yunnan Province.  The territorial area is 2.5 million km2

which is home to a rapidly growing population of about 300 million people.  The major river basins of the region
include the Irrawaddy, Salween, Chao Phraya, Mekong, and Red.
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The seven strategic priorities provide a principled and practical way forward for decision-

making2.

1. Gaining public acceptance

Public acceptance of key decisions is essential for equitable and sustainable water

and energy resources development. Acceptance emerges from recognising rights, addressing

risks, and safeguarding the entitlements of all groups of affected people, particularly indigenous

and tribal peoples, women and other vulnerable groups. Decision-making processes and

mechanisms are used that enable informed participation by all groups of people, and result

in the demonstrable acceptance of key decisions. Where projects affect indigenous and

tribal peoples, such processes are guided by their free, prior and informed consent.

2. Comprehensive options assessment

Alternatives to dams do often exist. To explore these alternatives, needs for water, food and

energy are assessed and objectives clearly defined. The appropriate development response

is identified from a range of possible options. The selection is based on a comprehensive

and participatory assessment of the full range of policy, institutional and technical options. In

the assessment process, social and environmental aspects have the same significance as

economic and financial factors. The options assessment process continues through all

stages of planning, project development and operations.

3. Addressing existing dams

Opportunities exist to optimise benefits from many existing dams, address outstanding

social issues and strengthen environmental mitigation and restoration measures. Dams and

the context in which they operate are not seen as static over time. Benefits and impacts may

be transformed by changes in water use priorities, physical and land use changes in the river

basin, technological developments, and changes in public policy expressed in environment,

safety, economic and technical regulations. Management and operation practices must

adapt continuously to changing circumstances over a project’s life and must address

outstanding social issues.

2 The following information is extracted from “Dams and Development: A New Framework for Decision-
Making”, The Report of the World Commission on Dams



4

4. Sustaining rivers and livelihoods

Rivers, watersheds and aquatic ecosystems are the biological engines of the planet. They

are the basis for life and the livelihoods of local communities. Dams transform landscapes

and create risks of irreversible impacts. Understanding, protecting and restoring ecosystems

at river basin level is essential to foster equitable human development and the welfare of all

species. Options assessment and decision-making around river development prioritises the

avoidance of impacts, followed by the minimisation and mitigation of harm to the health and

integrity of the river system. Avoiding impacts through good site selection and project design

is a priority. Releasing tailor-made environmental flows can help maintain downstream

ecosystems and the communities that depend on them.

5. Recognising entitlements and sharing benefits

Joint negotiations with adversely affected people result in mutually agreed and legally

enforceable mitigation and development provisions. These recognise entitlements that

improve livelihoods and quality of life, and affected people become beneficiaries of a project.

Successful mitigation, resettlement and development are fundamental commitments and

responsibilities of the State and the developer. They bear the onus to satisfy all affected

people that moving from their current context and resources will improve their livelihoods.

Accountability of responsible parties to agreed mitigation, resettlement and development

provisions is ensured through legal means, such as contracts, and through accessible legal

recourse at the national and international level.

6. Ensuring compliance

Ensuring public trust and confidence requires that the governments, developers,

regulators and operators meet all commitments made for the planning, implementation and

operation of dams. Compliance with applicable regulations, criteria and guidelines, and

project-specific negotiated agreements is secured at all critical stages in project planning

and implementation. A set of mutually reinforcing incentives and mechanisms is required for

social, environmental and technical measures. These should involve an appropriate mix of

regulatory and non-regulatory measures, incorporating incentives and sanctions. Regulatory

and compliance frameworks use incentives and sanctions to ensure effectiveness where

flexibility is needed to accommodate changing circumstances.
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7. Sharing rivers for peace, development and security

Storage and diversion of water on transboundary rivers has been a source of considerable

tension between countries and within countries. As specific interventions for diverting water,

dams require constructive co-operation. Consequently, the use and management of

resources increasingly becomes the subject of agreement between States to promote mutual

self-interest for regional co-operation and peaceful collaboration.  This leads to a shift in

focus from the narrow approach of allocating a finite resource to the sharing of rivers and

their associated benefits in which States are innovative in defining the scope of issues for

discussion.

External financing agencies support the principles of good faith negotiations between

riparian States. If we are to achieve equitable and sustainable outcomes, free of the divisive

conflicts of the past, future decision-making about water and energy resource projects will

need to reflect and integrate these strategic priorities and their associated policy principles in

the planning and project cycles.

Five years on, the WCD has made its mark as one of the most important multi-stakeholder

platforms for discussion and debate on social and environmental implications of large-scale

infrastructure development.3  In addition, considerable progress on the WCD has been made

and the WCD’s strategic priorities remain a solid and effective frame of reference on which to

base such dialogue.

The WCD process of consultation, which involved civil society, government and the private

sector, is unparalleled by any current or previous study in its field.  Therefore the initial

process itself that resulted in the 2000 WCD Dams and Development Report is as important

as the discussions and debates that are occurring today, empowering and catalysing local

responses to large-scale water initiatives.

The strategic priorities, policy principles and guidelines for best practice for water develop-

ment are focused and provide a good checklist. They have been well received by the widest

range of stakeholders, including a large share of the dam constituency and the media, who

have provided numerous and generally positive comments.

3 Although the WCD report focussed predominately on large dams, its recommendations were considered
relevant for smaller structures and other water resources infrastructure.
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This is evidenced through other important water-related frameworks that have emerged since

the release of the WCD report such as the International Hydropower Associations Sustain-

ability Guidelines and Compliance Protocols, the ADB Strategic Environment Framework, the

ASEAN Water Resources Management Strategy, and others.

Nevertheless, there has been significant debate about the WCD report and disagreement

remains over some of the recommendations and how the report should or could be utilised.

According to Achim Steiner, Director General of IUCN, many had hoped that the WCD

process and report could resolve the dams debate, but this has not happened.  The WCD

has, nonetheless, emerged and remained as a touchstone for virtually all stakeholders in the

debate.
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Cambodia Water Resources
Development

A review of the existing policy and
legislation framework

Sam Chamroeun1

In Cambodia, elements of water resource and dam management are provided for in related

plans and policies, such as sector plans for energy, agriculture and environment.  Although

no specific policy guidelines or regulatory framework for dam management can be found,

current plans and policies contain some limited references to developing an adequate policy

and regulatory framework for supporting the implementation of the WCD Strategic Priorities.

To date, there have been no significant conflicts regarding the development of water and

energy resources because good cooperation exists between line agencies such as the

Ministry of Water Resources and Meteorology, the Ministry of Environment, and the Ministry

of Industry, Mines and Energy.  However, the institutional structure and arrangements in

Cambodia are highly compartmentalised and they lack mechanisms for coordination and

feedback among key agencies dealing with numerous water resources management

activities.  In addition, there is no clear definition of the regulatory and development

functions.

In Cambodia, national development plans are formulated mainly for five-year periods.

Such plans include: the Five-Year Socio-Economic Development Plan, 2001-2005; National

Environmental Action Plan, 1998-2002; Rectangular Strategy for Growth, Employment,

Equity and Efficiency, 2003-2008; draft Water Policy, 2004; Strategic Plan on Water

Resources Management and Development, 2005-2008; and the National Biodiversity

Strategy and Action Plan.  These policies are supported by the enactment of relevant

environmental legislation.  Nevertheless, the lack of a clear policy and legislation on dam

management, exacerbated by weak compliance with, and enforcement of, existing relevant

legislation, remain critical constraints to the sustainable use and conservation of natural

resources and biodiversity in Cambodia.

1 Director, Department of Environmental Planning and Legal Affairs, Ministry of Environment, No. 48, Preah
Sihanouok Avenue, Chamkarmon, Phnom Penh, Cambodia. E-mail: chamroeunsam@hotmail.com.
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In July 2004, the National Assembly adopted a national policy on water resources and

irrigation system management by considering it as a part of a broad programme to protect,

manage and ensure sustainable exploitation of water resources while enhancing biodiversity

and sustainability for equitable public benefit.  The objective is to anticipate and prepare for

the growing challenges that Cambodia’s water resources will face in the next 20 years by

adopting relevant measures.  These measures will include, inter alia, making clean and safe

water available to all citizens, providing adequate water supplies in order to guarantee food

security, sustainable economic activities and appropriate living standards, ensuring that

water resources and the environment are free from toxic elements, and maintaining a

supportive fisheries and ecological system.

The main thrust of Cambodia’s draft Water Policy is:

• The promotion of equitable sharing and allocation of water use among key sectors,

and the introduction of the laws, regulations, and procedures necessary to achieving

these goals.  This includes water supply.

• Applying fees and/or issuing licenses for water use by enterprises (i.e., legal persons,

entities and factories, etc.), where deemed necessary to conserve water resources,

navigation, aquaculture and minimum flows for ecosystem maintenance, and to

administer them in a consistent and timely manner;

• Sharing of water during periods of water shortage, normally in the following order:

domestic and municipal uses; irrigation; hydropower; and industry and small-scale

manufacturing;

• Taking international agreements into account in the use and allocation of water during

periods of water shortages in transboundary rivers and streams.

Recognition and safeguarding of rights and entitlements

The Constitution states that the public right to confiscate properties from any person will be

exercised only in the public interest as provided for under the law, and that it will require due

process with fair and just compensation in advance.  These rights are reaffirmed by the Land

Law of 2001, which states that the right of ownership applies to all immovable properties

within the Kingdom of Cambodia.  It also states that no person may be deprived of owner-

ship, unless it is in the public interest.  Deprivation of ownership shall be carried out in

accordance with the forms and procedures provided by law and regulations, and only after

payment of just and equitable compensation.  The Land Law also covers rights to the use of

water resources.



9

The Constitution states “Khmer citizens shall have the right to denounce, make complaints

or file claims against any breach of the law by State and social organs or by members of

such organs committed during the course of their duties.  The settlement of complaints and

claims shall be the competence of the courts”.

However, Cambodia needs to resolve a number of related issues, identified in the Strategy

on Land Policy Framework, including inadequate laws and procedures, a lack of transparency,

unclear legally-binding provisions for handling reparation claims for the loss of private land or

resources and no provision in existing legislation for a benefit-sharing mechanism, among

others.

Environmental impact assessment

Cambodia introduced language, if not the regular practice, of environmental impact assess-

ments (EIAs) in 1995.  However, 10 years on, actual experience is limited.  A number of

challenges still face the Government in the process of developing, screening and reviewing

EIA reports.

The Law on Environmental Protection and Natural Resources Management (12 December

1996) states that all projects and activities should be subject to an EIA.  However, the

Government was of the opinion that this would take too long.  For this reason, a list of those

projects requiring an Initial EIA (IEIA) and/or EIA was included in the Sub-decree on the EIA

Process.  All activities included in the list are a potential threat to the environment and are

divided into separate categories.  For example, the following categories require an IEIA or

EIA: (a) hydropower; (b) irrigation systems; (c) port construction; and (d) dredging.  However,

the Law on Environmental Protection and Natural Resources Management does not define

an EIA or describe what it must contain.

The Sub-decree on the EIA Process (11 August 1999) delegates responsibility to the Ministry

of Environment for establishing the EIA Guidelines.  The Ministry of Environment, in turn, has

delegated this responsibility to the Department of Monitoring and Environmental Impact

Assessment.  Although the Department has yet to issue any EIA Guidelines, two documents

are currently being prepared on improving the EIA process: “Environmental Examination

Application”; and “Guidelines for Conducting Environmental Impact Assessment Reports.”

Managing and enforcing EIA requirements in Cambodia faces a number of obstacles.  First,

environmental assessment requirements are not well known, and various sector ministries

and project owners are therefore not yet applying them.  The authority of the Ministry of



10

Environment to enforce the requirements appears to be limited by these circumstances.

Another problem is the limited capacity within Cambodia to conduct EIAs.  There are few

in-country specialists with experience of EIA reporting, and international consulting firms

often have to be contracted, which is expensive, and does not automatically increase local

capacity to do this work.

The need for environmental assessment in Cambodia is still widely considered as secondary

to the need for development.  The significance of EIAs is not fully recognised by, for

example, many of the government ministries responsible for infrastructure or industrial and

agricultural development.

Public access to information and public participation in decision-making

The Constitution states that “Khmer citizens of either sex shall have the right to participate

actively in the political, economic, social and cultural life of the nation.  Any suggestions from

the people shall be given full consideration by the grant of the State”.  However, there is no

specific law on broader public participation in the decision-making and planning process for

water resources development projects.

The Law on Environmental Protection and Natural Resources Management only provides

brief provisions on public participation in the EIA process.  It states that “the Ministry of

Environment shall, following proposals by the public, provide information on its activities,

and shall encourage participation by the public in the environmental protection and natural

resource management.” This gives the public the right to access information and provide

inputs on environmental matters, and the Government is required to issue a sub-decree on

procedures for public participation.  However, such a sub-decree has yet to be issued.

There is no tradition of public participation in environmental assessment and development

planning processes.  Due to the lack of a clear procedure for public participation, the public

has difficulty in learning how to use the right of access to information as well as participate in

decision-making on the protection of the environment and natural resource management.

However, the draft EIA Guidelines contain some requirements for public participation.

Project sponsors must address all opinions given by the public in the EIA process.  Public

participation includes (a) all involved local authorities and institutions, (b) public opinion on a

development project, (c) consultations and (d) company interpretation.

Public awareness is also recognised in the draft Water Policy of Cambodia.  Public under-

standing and basic knowledge about the benefits of water and the problems caused by

water are limited, and the availability of programmes related to water in educational
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institutions is inadequate.  Moreover, participation by users and stakeholders in protecting,

conserving, managing and using water is minimal while the contribution concept and the

payment of water service fees remain low.

Participation by indigenous or tribal people is not specifically covered in the Law on

Environmental Protection and Natural Resources Management or the Sub-decree on the EIA

Process.  Although they can exercise their rights like other Cambodian nationals, it is rare to

see any representative of indigenous people participating in important decision-making by

the Government.

Infrastructure management

Cambodia has yet to formulate and introduce a comprehensive water resources law or a

specific law or regulation on irrigation systems or hydropower dams.  Institutionally, there are

two government agencies that are responsible for water infrastructure asset management––

the Ministry of Water Resources and Meteorology, and the Ministry of Industry, Mines and

Energy.

The Sub-decree on the Organisation and Functioning of the Ministry of Industry, Mines and

Energy (No. 35 ANK-BK, 26 April 1999) lays out the mandates and responsibilities of the

ministry, which include but are not limited to: (a) conducting research on the hydropower

distribution networks and estimating the potential in order to develop electrical projects

where electricity production is the main purpose; and (b) participation in the implementation

of any works related to the Mekong Basin according to the obligations of the ministry.  The

sub-decree also provides clear mandates for monitoring existing hydropower dams, but

there is no clear legislative framework for carrying out the monitoring and evaluation process.

The draft Water Policy authorises the Ministry of Water Resources and Meteorology to issue

licenses for water use and waterworks construction (dam/irrigation system construction).

Compliance

Legally binding provisions exist that require compliance with plans for constructing and/or

operating water infrastructure assets.  For example, the draft Water Policy states that

licenses for dam construction/irrigation system construction can be revoked by the Ministry

when any projects are deemed unsound or likely to cause danger to the nation.  The Law on

Land Management, Urbanisation and Construction (23 May 1994) states that individuals and

private institutions as well as public authorities are banned from conducting construction on

land areas such as water reservoirs and water dams.
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Compliance with social and environmental commitments, including benefit sharing, is legally

binding under the Land Law (30 August 2001).

The Law on Investment (4 August 1994) provides economic incentives for investment in

physical infrastructure and energy, and environmental protection.  It also states that in

a case where a company (investor) violates or fails to comply with the conditions stipulated

by the Cambodia Development Council, the Council has the authority to withdraw the

privileges and incentives granted, in whole or in part.

Legally-binding provisions have yet to be issued that specify the mechanism for ensuring full

implementation of compliance protocols.  Currently, should any dispute arise regarding these

matters, an ad hoc committee or commission can be established to settle the issue.  There

are no clear specific penalties for non-compliance.

Clear legally-binding measures or specific provisions have yet to be issued for apportioning

the costs of compliance, undertaking an external review of implementation and compliance,

or discouraging and preventing corruption in the process of constructing and/or operating

water infrastructure.  Measures or penalties have yet to be introduced to discourage and

prevent corruption in the process of constructing and/or operating dams or irrigation systems.

Institutional ineffectiveness (overstaffing, a lack of legitimate incentives for staff, and poor

qualifications and technology support) remains a serious problem and must be addressed.

Conservation of aquatic ecosystems and biological resources

A Royal Decree issued on 1 November 1993 established 23 protected areas that total 3.3

million hectares, which amounts to 18 percent of Cambodia’s total land area and includes

World Heritage sites.  Moreover, there are Ramsar Convention sites that cover 53,000

hectares.

The current lack of law enforcement is limiting the effective implementation of biological

resource conservation.  To date, there is no specific law on protected areas.  The Royal

Decree on the establishment of protected areas does not provide the Ministry of Environment

with a mandate to take legal measures against violators or illegal activities in protected areas.

To ensure the protection and conservation of biological resources as well as aquatic

ecosystems in protected areas, the Ministry of Environment implements the provisions of

the Law on Environmental Protection and Natural Resource Management and sub-decrees

such as the one on water pollution control, in order to protect rivers that flow through those
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areas.  The Sub-decree on the EIA Process is the most important legal instrument for

preventing and mitigating the impact of dams on rivers.

Shared rivers

Cambodia is a Party to the 1995 Mekong Agreement and a member of other regional bodies

and initiatives, for example, the Association of South East Asian Nations and the Greater

Mekong Sub-region.  There are numerous existing and proposed dam projects in the

Mekong Region; as a Mekong River basin downstream country, Cambodia is highly vulner-

able to upstream dam developments on either the mainstream (such as in China) or on

tributaries (such as in Viet Nam).  More effective regional river planning and management is

required whereby all Mekong countries would strictly adhere to the principle of equitable and

reasonable utilisation, a no-harm policy, appropriate consultations, and a joint development

and planning process.

Recommendations

Guidelines or principles for project proponents to implement in the process of developing

EIAs do not exist.  Public awareness of the goal of EIAs is vague.  Therefore, the following

general goals are recommended for consideration or inclusion in the EIA guidelines or

principles:

• Recognise the rights and responsibilities of stakeholders and assess who is

voluntarily or involuntarily bearing different risks;

• Incorporate environmental and social criteria in the selection of projects, and

demand and supply options before major funds are committed to investigating

individual projects;

• Screen out inappropriate or unacceptable projects at an early stage;

• Reduce up-front planning and preparation costs for private investors and minimise

the risk that projects will encounter serious opposition due to environmental and

social considerations; and

• Provide opportunity to improve the performance of existing dams and other assets

from the economic, technical, social and environmental perspectives.

The Government should review existing relevant legislation and regulations, which focus

mainly on the protection of water quality from contamination by sources of pollution.  The

regulatory regime should not only protect water quality and control the quality standards of

water resources, but also should protect the rights to access and equitable use of those water

resources to ensure sustainable and reasonable use and the conservation of biodiversity.
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Public participation in water governance should be specified by law, or at least

stated clearly in relevant legislation.  Binding provisions on taking into account any recom-

mendations and suggestions received from the public should be specified and implemented.

Legitimate ways of gaining public support––many ideas are suggested in the WCD report––

should be integrated into the country’s policy and institutional framework and practices.

The Government should push through the adoption of the draft Protected Areas Manage-

ment Law and develop a specific law on dam management to ensure the conservation of the

country’s biodiversity as well as prevent trans-boundary impact on the biodiversity of

neighboring countries.  Human resource development and institutional capacity building are

also needed, as they are crucial to the implementation of related policies, strategies, and

legislation.

Greater investment needs to be made in the development of decision-support tools that will

ensure more effective assessments and scientific information decisions (data, information

collection and management).  Comprehensive options and strategic impact assessments

(cumulative effects of various activities, both from within and externally, at the programme

and policy levels) need to be put in place.  Development requirements and objectives, such

as the need for water, food and energy, should be assessed through an open and participa-

tory process.

Once the needs are identified through such a process, the appropriate development

response should be selected from a range of possible options.  Using the appropriate

planning process, a comprehensive and participatory assessment of the full range of policy,

institutional and technical options should be carried out in order to select a suitable interven-

tion or combination of interventions.  While assessing the various options, social and

environmental aspects should be accorded the same high priority as economic and financial

factors.  In the assessment and selection of interventions, the option of increasing the

effectiveness and sustainability of existing water, irrigation and energy systems should be

given priority.

Ex post evaluations or post-audit mechanisms need to be institutionalised in order to assess

the actual impacts of completed water projects, programmes and policies for the population,

environments, and landscapes that are affected

Sponsoring, contracting and financing institutions must adopt a clear, consistent and

common set of criteria and guidelines; compliance with the criteria and guidelines must be

subject to an independent and transparent review.



1 RbFannaykdæanEpnkar nigkic©karc,ab; RksYgbrisßan rukçvifIRBHsIhnu Tenø)asak; xNÐcMkarmn
PñMeBj GIuEm:l³ chamroeunsam@hotmail.com

karGPivDÆn_FnFanTwkénRbeTskm<úCa³

edayelak sM cMerIn1

enAkñúgRbeTskm<úCa RbkarnanaTak;TgnwgkarRKb;RKgFnFanTwk nigTMnb;RtUv)anEcgenAkñúg
Epnkar nigeKalneya)ayBak;B½n§ dUcCaEpnkarnanasRmab;vís½yfamBl ksikmµ nigbrisßan.
eTaHbIBMuTan;eXIjmaneKalkarN_ENnaMCak;lak;GMBIeKalneya)ay rWRkbx½NÐc,ab;sMrab;kar
RKb;RKgTMnb;k¾eday k¾Epnkar nigeKalneya)aybc©úb,nñ manEcgeyagxøH²GMBIkarGPivDÆn_
Rkbx½NÐeKalneya)ay nigc,ab;[)anRKb;RKan; sMrab;KaMRTkarGnuvtþn_GaTiPaB CayuT§saRsþrbs;

mkTl;bc©úb,nñenH enABMuTan;manTMnas;F¶n;F¶renAeLIyeT Tak;TgnwgkarGPivDÆn_FnFanTwk nig
famBl  edaysarmankic©shRbtibtþikarrvagsßab½nBak;B½n§ dUcCa RksYgFnFanTwk nig]tuniym
RksYgbrisßan nigRksYg]sSahkmµ Er: nigfamBl. eTaHCay:agNak¾edayrcnasm<½n§ nigkarcat;
Ecgsßab½nenAkñúgRbeTskm<úCa enAEtmanlkçN³dac;edayELkBIKñaCaxøaMgenAeLIy ehIyRksYg
TaMgenHxVHynþkarsMrab;sRmbsRmYl nigsMrab;karpþl;eyabl;eqøIytb kñúgcMeNamsßab½nsMxan;²
Tak;TgnwgskmµPaBCaeRcInénkarRKb;RKgFnFanTwk. elIsBIenH RbeTskm<úCaenABMuTan;mankar

enAkñúgRbeTskm<úCa EpnkarGPivDÆn_rbs;CatiRtUv)anksageLIg sMrab;ry³eBlerogral;R)aMqñaM
mþg. EpnkarEbbenHrYmman³ EpnkarGPivDÆn_esdækic©-sgÁmR)aMqñaM¬2001-05¦ Epnkarbrisßan
Cati¬1998-2002¦ yuT§saRsþctuekaN edIm,IkMeNInkargar smFm’ nigRbsiT§PaB ¬2003-
2008¦ esckþIRBageKalneya)ayTwk¬2004¦EpnkaryuT§saRsþ sþIBIkarRKb;RKg nigGPivDÆn_
FnFanTwk¬2005-2008¦ nigyuT§saRsþ nigEpnkarskmµPaBCIv³cRmuHCati. c,ab;nanaTak;Tg
nwgbrisßan)anTTYlkarKaMRT CabEnßmcMeBaHeKalneya)ayTaMgenH. TnÞwmnwgkgVHeKalneya)ay
nigkgVHc,ab;c,as;las;sþIBIkarRKb;RKgTMnb; PaBTn;exSayénkareKarBtam nigPaBTn;exSay
énkarGnuvtþn_c,ab;EdlmanRsab; )aneFVI[sßanPaBenHkan;EtlM)ak ehIyRbkarTaMgenHenAEt
Ca]bsKÁcMeBaHkareRbIR)as;edaynirnþrPaB nigkarGPirkSCÍv³cRmuHenAkñúgRbeTskm<úCa.

karBinitüemIleKalneya)ay nigRkbx½NÐc,ab;EdlmanRsab;

WCD.

kMNt;c,as;enAeLIyeT GMBImuxgarxagkardak;bTbBaØtþi nigxagkarGPivDÆn_.
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enAExkkáda qñaM 2004 rdæsPaCati)anGnum½teKalneya)ayCatisþIBIFnFanTwk nigkarRKb;RKgRbB½n§
FarasaRsþ edaycat;Tukfa enHCaEpñkmYyénkmµvíFIFMTUlay edIm,IkarBar RKb;RKg nigFana[mankar
eFVIGaCÍvkmµFnFanTwkRbkbedaynirnþrPaB TnÞwmnwgkarEklMGCÍv³cRmuH nignirnþrPaBsMrab;Capl
RbeyaCn_saFarN³RbkbedaysmFm’. eKalbMNgéneKalneya)ayenHKW edIm,IeGayRbeTs
km<úCaKitTukCamun nigeRtomerobcMxøÜn edIm,IedaHRsaykarlM)ak EdlnwgekIneLIgTak;TgnwgFnFan
Twk enAkñúgGMLúgeBl20 qñaMxagmux edayGnum½tvíFankarN_Bak;B½n§. víFankarN_TaMgenHrYmman³
cat;Ecg[manTwks¥atRbkbedaysuvtßiPaB sMrab;RbCaBlrdæRKb;rUbeRbIR)as;pÁt;pÁg;Twk[)an
RKb;RKan; edIm,IFanasnþisuxes,óg skmµPaBesdækic©RbkbedaynirnþrPaB nigkMritCÍvPaBrs;enA
smrmü FanafaFnFanTwk nigbrisßanminRkxVk;edaysarvtþmanénsarFatuBul nigEfrkSakarBa

kmøaMgCRmujCacMbgénesckþIRBageKalneya)ayTwkrbs;RbeTskm<úCaKW ³

 � elIkkMBs;karEckrMElk nigkarEbgEckTwkeRbIR)as;RbkbedaysmFm’ kñúgcMeNamvís½y
         sMxan;² nigkardak;[eRbIR)as;c,ab; bTbBaØtþi nignItivíFIcaM)ac; edIm,IsMerceKaledATaMgenH.
         RbkarenHrYmbBa©ÚlTaMgkarpÁt;pÁg;Twks¥atpgEdr.
� kñúgkrNIcaM)ac; dak;[GnuvtþynþkarykkéRm nig¼rW karecjGaCJab½NÑsMrab;kareRbIR)as;Twk

edayshRKasnana ¬eBalKW nItibuKÁl nigeragcRk.l.¦ edIm,IeFVIkarGPirkSFnFanTwk
      kareFVInavacr varIvb,kmµ nigkarrkSa[manlMhUrGb,brma sMrab;EfrkSaRbB½n§eGkULÚsIu nig
          edIm,Icat;EcgkareRbIR)as;TaMgenaH[manPaBsIusgVak;Kña nigsmRsbtameBlevla.
� EckrMElkTwkenAkñúgGMLúgeBlEdlxVHTwk EdlCaTUeTAsRmab;eKaledAnana dUcCakareRbIR)as;
   tamlMenAsßan nigtamTIRkug kareRsacRsB varIGKÁisnI ]sSahkmµ nigplitkmµxñattUc.
�   BicarNaGMBIkic©RBmeRBogGnþrCati enAeBlmankareRbIR)as; nigEbgEckTwkenAkñúgTenø nig

sÞwgnana EdlhUrqøgRBMEdnénRbeTs CaBiessenAkñúgGMLúgeBlxVHTwk.

RbB½n§sMrab;RTRTg; Clpl nigeGkULÚsIu.

karTTYlsÁal; nigrkSakarBarsiT§i nigsiT§iGMNac

rdæFmµnuBaØEcgfa kmµsiT§iRsbc,ab;rbs;saFarN³CnsßitenAeRkamkarKaMBarénc,ab; ehIykardk
hUtkmµsiT§iBICnNamYy)anenaH luHRtaEtRbeyaCn_saFarN³tRmUv[eFVIkñúgkrNIEdlc,ab;)an
bBaØtþiTuk nigRtUvpþl;sMNgCamunedaysmrmü nigyutþiFm’ . siT§iTaMgenH RtUv)anbBa¢ak;eLIgvíjenAkñúg
c,ab;PUmi)al qñaM 2001 EdlEcgfa siT§iénkmµsiT§iGnuvtþ eTAelIiGclnvtßúTaMgGs;énRBHraCaNacRk
km<úCa.



c,ab;enHk¾EcgpgEdrfa KµanbuKÁlNamYyRtUv)aneKdkhUtsiT§ielIkmµsiT§irbs;xøÜn)aneT RbsinebI
kardkhUtenaHminEmnedIm,IRbeyaCn_saFarN³. kardkhUtRtUveFVIeTAtamTRmg; nignItivíFIbBaØtþi
edayc,ab; nigbTbBa¢a bnÞab;BI)anpþl;sMNgCamunedaysmrmü nigyutþiFm’. c,ab;PUmi)alk¾Ecg
GMBIsiT§ikñúgkareRbIR)as;FnFanTwkpgEdr.

rdæFmµnuBaØEcgfa {RbCaBlrdæExµrRKb;rUbmansiT§ibþwgbrihar bþwgtv:a rW bþwgTarsMNgCYsCulkarxUcxat
EdlbNþalmkBIGMeBIxusc,ab;rbs;GgÁkarrdæ rbs;GgÁkarsgÁm nigrbs;buKÁlikénGgÁkarTaMgenaH.
karedaHRsaybNþwgtv:a nigsMNgCYsCulkarxUcxat Casmtßkic©rbs;tulakar}. eTaHCay:agNa
k¾eday RbeTskm<úCaRtUvedaHRsaybBaðaBak;B½n§mYycMnYn Edl)ankMNt;eXIjenAkñúgyuT§saRsþsþIBI
Rkbx½NÐeKalneya)aydIFøI  rYmTaMgPaBBMuRKb;RKan;énc,ab; nignItivíFIkgVHtmøaPaBPaBBMuc,as;las;
énRbkarnanaEdlTak;Tgnwgc,ab;sMrab;edaHRsaybNþwgTak;TgnwgsMNgkarxUcxatcMeBaHdIFøI
nigFnFanCakmµsiT§irbs;ÉkCn ehIyBMumanmaRtaNamYyenAkñúgc,ab; EdlmanRsab;EcgGMBIynþkar

karvaytémøehtub:HBal;brisßan

RbeTskm<úCa)andak;eRbIR)as;CaelIkdMbUgnUvBakü karvaytémøehtub:HBal;brisßan (EIAs) enAkñúg
qñaM 1995. eTaHCay:agNak¾eday ry³eBlCag 10 qñaM knøgmkenH bTBiesaFnCak;EsþgkñúgEpñkenH
enAmankRmitkMNt;enAeLIy. mankarlM)akmYycMnYn EdlrdæaPi)alkMBugRbQmenAkñúgdMeNIrkarerocM

c,ab;sþIBIkic©karBarbrisßan nigRKb;RKgFnFanFmµCati ¬Edl)anGnum½tenAéf¶TI12 ExFñÚ qñaM 1996¦
Ecgfa karvaytémøehtub:HBal;brisßanRtUvGnuvtþelIral;KeRmag nigskmµPaBTaMgGs;. eTaHCay:ag

EckplkñúgcMeNamGñkBak;B½n§enaHeLIy.

cat;EcgCRmuH nigBinitür)aykarN_ EIA.

GaRs½yehtuenH rdæaPi)al)anGnum½tGnuRkwtümYy sþIBIdMeNIrkar EIA edayP¢ab;CamYynUvtarag]b
sm<½n§sþIBIRbePT nigTMhMKeRmagEdlRtUvdak;[eFVIkarvaytémøehtub:HBal;brisßandMbUg (EIA) nig¼rW
KeRmagEdlRtUvdak;[eFVIkarvaytémø EIA . skmµPaBTaMgGs;EdlrYmbBa©ÚlenAkñúgtarag]bsm<½n§
enaHKWCabNþaskmµPaBEdlGacbgáCakarKMramkMEhgcMeBaHbrisßan nigRtUv)anEckecjCaRkunxus²
Kña. ]TahrN_³ RtUveFVIkarvaytémø EIA rW cMeBaHskmµPaB dUcteTAenH ¬k¦TMnb;varIGKÁisnI ¬x¦RbB½n§
eRsacRsB ¬K¦sMNg;kMBg;Ep nig ¬X¦ karCÍksþar . eTaHCay:agNak¾eday c,ab;sþIBIkic©karBarbrisßan
nigkarRKb;RKgFnFanFmµCati BMu)ankMNt;GMBInItivíFI EIA rW eFVIesckþI bkRsayfa etIRtUvmanGVIxøHenaH

Nak¾eday rdæaPi)alyl;fa kareFVIEbbenHRtUvkareBlevlaeRcInNas;.

eT.
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GnuRkwtüsþIBIdMeNIrkarvaytémøehtub:HBal;brisßan ¬cuHéf¶TI 11 ExsIha qñaM 1999¦ )anEcgBIkar
TTYlxusRtUvrbs;RksYgbrisßanelIkarbegáIteKalkarN_ENnaMsMrab; EIA. RksYgbrisßan k¾)anepÞrkar
TTYlxusRtUvenHCabnþeTAnaykdæantamdan nigvaytémøehtub:HBal;brisßan. eTaHbInaykdæanenH
enABMuTan;)anGnum½teKalkarN_ENnaMsþIBI EIA k¾eday manÉksarcMnYnBIrkMBugRtUv)anerobcM edIm,IEk
lMGdMeNIrkar EIA EdlmanQµaHfa {karGnuvtþn_dMeNIrkarRtYtBinitübrisßan} nig {eKalkarN_

karRKb;RKg nigBRgwgkarGnuvtþn_tamlkçxNÐén EIA kñúgRbeTskm<úCaRbQmnwg]bsKÁmYycMnYn.
TImYy lkçxNÐénkarvaytémøehtub:HBal;brisßanenABMuTan;)anRCYtRCabTUlMTUlay ehtuenHRksYg
nana nigm©as;KeRmagenABMuTan;GnuvtþtamlkçxNÐenaHenAeLIyeT. smtßkic©rbs;RksYgbrisßankñúgkar
cab;bgçM[GnuvtþtamlkçxNÐTaMgenaHk¾enAmankRmitkMNt; edaysarkal³eTs³TaMgenH. bBaðamYy
epSgeTot KWsmtßPaBEdlenAmankRmitTabenAeLIykñúgRbeTskm<úCa kñúgkarGnuvtþn_dMeNIrkar
EIA. enAkñúgRbeTs manGñkÉkeTsmYycMnYntUcEtb:ueNÑaH EdlmanbTBiesaFn_GMBIkarerobcMr)ay
karN_ EIA GaRs½yehtuenH Rkumh‘unGnþrCati Edlpþl;esvaelIEpñk enHeRcInEtRtUv)anCYl[Gnuvtþ
kargarenH ehtuenHRtUvcMNayx<s; nigBMunaM[mankarksagsmtßPaBenAkñúgRsuk edIm,IGnuvtþ

tRmUvkareFVIkarvaytémøbrisßanenAkñúgRbeTskm<úCa PaKeRcInenARtUv)ancat;TukCaGaTiPaBTIBIr
eFobnwgtRmUvkarGPivDÆn_. sar³sMxan;én EIA enABMuTan;)ankarTTYlkarykcitþTukdak;enAeLIyeT
dUcCakñúgcMeNamRksYgCaeRcInrbs;rdæaPi)alEdlTTYlxusRtUvelIkarGPivDÆn_ehdæarcnasm<½n§ rW

karpþl;B½t’manCasaFarN³ nigkarcUlrYmCasaFarN³enAkñúgkareFVIesckþIseRmc

rdæFmµnuBaØEcgfa {RbCaBlrdæExµrTaMgBIrePT mansiT§icUlrYmy:agskmµenAkñúgCÍvPaBneya)ay
esdækic-©sgÁm nigvb,Fm’rbs;RbeTsCati. esckþIesñITaMgLayrbs;RbCaBlrdæRtUv)anTTYlkar
Binitü nigedaHRsayy:aghµt;ct;BIGgÁkarrdæ}.  eTaHCay:agNak¾edayBMumanc,ab;Cak;lak;NamYy
EcgGMBIkarcUlrYm[)anTUlMTUlayrbs;saFarN³CnenAkñúgkareFVIesckþIseRmc nigkñúgdMeNIrkar

c,ab;sþIBIkic©karBarbrisßan nigkarRKb;RKgFnFanFmµCati manEcgedayxøI²Etb:ueNÑaH GMBIkarcUlrYm
CasaFarN³enAkñúgdMeNIrkar EIA. c,ab;enHEcgfa { RksYgbrisßanpþl;CUntamsMNUmBrrbs;
saFarNCnnUvB½t’manBIskmµPaBrbs;xøÜn nigRtUvelIkTwkcitþ[mankarcUlrYmBIsaFarNCn kñúgkic©

ENnaMsMrab;erobcMr)aykarN_vaytémøehtub:HBal;brisßan} .

kargarenHpgeT.

]sSahkmµ nigksikmµ  .

ksagEpnkarsMrab;KeRmagGPivDÆn_FnFanTwkeLIy.



karBarbrisßan nigkarRKb;RKgFnFanFmµCati }. maRtaenH pþl;[saFarN³CnnUvsiT§ikñúgkarTTYl
B½t’man nigkarpþl;eyabl;GMBIkic©karBarbrisßan ehIyrdæaPi)alRtUvGnum½tGnuRkwtüsþIBInItiviFIsMrab;
karcUlrYmCasaFarN³. eTaHCay:agNak¾eday GnuRkwtüEbbenHenABMuTan;)anGnum½tenAeLIyeT.

RbeTskm<úCaBMuTan;BRgwgeGay)anxøaMgGMBIkarcUlrYmCasaFarN³enAkñúgkarvaytémøbrisßan nigkñúg
dMeNIrkarksagEpnkarGPivDÆn_enAeLIyeT. edaysarxVHnItivíFIc,as;las; sMrab;karcUlrYmCa
saFarN³ mankarlM)akkñúgkarEsVgyl;GMBIrebobeRbIR)as;siT§ikñúgkarTTYlB½t’man k¾dUcCa kñúgkar
cUlrYmenAkñúgkareFIVesckþIseRmcGMBIkic©karBarbrisßannigkarRKb;RKgFnFanFmµCatipgEdr. eTaHCa
y:agNak¾eday esckþIRBageKalkarN_ EIA manEcgGMBIlkçxNÐxøH² sMrab;[mankarcUlrYm
rbs;saFarN³Cn. Gñk]btßmÖKeRmagRtUveFVIkareqøIytbcMeBaHral;sMNUmBrEdlTTYl)anBI
saFarNCnenAkñúgdMeNIrkar EIA. karcUlrYmCasaFarN³ rYmbBa©Úl ¬k¦ GaCJaFr nigsßab½n
Bak;B½n§TaMgGs;enAmUldæan ¬x¦ eyabl;rbs;saFarN³CnGMBIKeRmagkarGPivDÆn_  ¬K¦
karBieRKaHeyabl; nig¬X¦karbkRsayrbs;Rkumh‘un .

karyl;dwgCasaFarN³k¾RtUv)anTTYlsÁal;pgEdrenAkñúgesckþIRBageKalneya)ayTwkén
RbeTskm<úCa. karyl;dwgCasaFarN³ nigcMeNHdwgCamUldæanGMBIplRbeyaCn_énTwk nig
bBaðananaEdlekIteLIgedaysarTwk enAmankMritTabenAeLIy ehIykmµvíFIEdlTak;Tgnwg Twk
k¾enABMuTan;maneRcInRKb;RKan;pgEdrenAkñúgRKwHsßanGb;rM. elIsBIenHkarcUlrYmBIsMNak;
GñkeRbIR)as; nigGñkBak;B½n§nanakñúgkic©karBarGPirkS RKb;RKg nigeRbIR)as;TwkmanRtwmkRmit
Gb,brma  cMENkTsSn³TanGMBIkarrYmvíPaKTan nigkarbg;éføelIesvaeRbIR)as;Twk k¾enATab

karcUlrYmrbs;RbCaBlrdæCaCnCatiedIm nigCnCatiPaKtick¾BMumanEcgenAkñúgc,ab; sþIBIkic©karBar
brisßan nigkarRKb;RKgFmµCati rW enAkñúgGnuRkwtüsþIBIdMeNIrkar EIAeT. eTaHbIRbCaBlrdæTaMgenaH
GacGnuvtþsiT§irbs;xøÜn dUcCaCnCatikm<úCadéTeTotk¾eday eKkRmeXIjmantMNagrbs;CnCati

karRKb;RKgehdæarcnasm<½n§
RbeTskm<úCaenABMuTan;)anbegáIt nigdak;[eRbIR)as;c,ab;EdlEcglMGitGMBIFnFanTwk rW c,ab; rW bT
bBa¢aCak;lak;NamYyGMBIRbB½n§eRsacRsB rW TMnb;varIGKÁisnIeLIy. CaeKalkarN_ mansßab½ncMnYn
BIrrbs;rdæaPi)al EdlTTYlxusRtUvelIkarRKb;RKgehdæarcnasm<½n§Twk eBalKWRksYgFnFanTwk

enAeLIy.

edImcUlrYmenAkñúgkareFVIesckþIseRmcsMxan;² EdleFVIeLIgedayrdæaPi)al.

nig]tuniym nigRksYg]sSahkmµ Er: nigfamBl.
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GnuRkwtüsþIBIkarbegáIt nigkarRbRBwtþeTAénRksYg]sSahkmµ Er: nigfamBl ¬elx 35 GnRkRbk
cuHéf¶TI26 Exemsa qñaM 1999¦ EcgGMBIGaNtþi nigkarTTYlxusRtUvénRksYgenH EdlrYmman ¬k¦
eFVIkarRsavRCavGMBIbNþajEckcayfamBlvarIGKÁisnI nigeFVIkar):an;RbmaNGMBIskþanuBlvarIGKÁisnI
edIm,IGPivDÆn_KeRmagGKÁisnI kñúgkrNIEdlkarplitGKÁisnIKWCaeKalbMNgcMbg nig¬x¦cUlrYmkñúg
karGnuvtþn_kargarEdlTak;TgnwgGagTenøemKgÁ GnuelamtamkarTTYlxusRtUvrbs;RksYg.
GnuRkwtüenHk¾Ecgc,as;pgEdr GMBIGaNtþikñúgkartamdanTMnb;varIGKÁisnIEdlmanRsab; b:uEnþBMuman

esckþIRBageKalneya)ayTwk pþl;GMNacdl;RksYgFnFanTwk nig]tuniym kñúgkarecjGaCJab½NÑ
elIkareRbIR)as;Twk nigkarsagsg;bNþajEckcayTwk ¬karsagsg;TMnb; ¼RbB½n§eRsacRsB¦.

karGnuvtþn_tam
manmaRtaEdlEcgGMBIkartRmUv[GnuvtþtamEpnkarnanasMrab;karsagsg; nig¼rWdak;[dMeNIrkar
nUvehdæarcnasm<½n§Twk. ]TahrN_³ esckþIRBageKalneya)ayTwkEcgfa RksYgGacdkhUt
GaCJab½NÑsMrab;karsagsg;TMnb; rWGaCJab½NÑsagsg;RbB½n§Twk enAeBleXIjfa KeRmagminsm
Rsb rW TMngCabgáeRKaHfñak;cMeBaHRbeTsCati. c,ab;sþIBIkarerobcMEdndI nKrUbnIykmµ nigsMNg;
¬cuHéf¶TI 23 Ex]sPa qñaM 1994¦ EcgfabuKÁl rW RKwHsßanÉkCn k¾dUcCa sßab½nsaFarN³RtUv)an

kareKaBtakarebþCJaxagEpñksgÁm nigbrisßan rYmTaMgkarEckpl KWCakatBVkic©xagpøÚvc,ab; Edlman
EcgenAkñúgc,ab;PUmi)al ¬cuHéf¶TI30 ExsIha qñaM 2001¦.

c,ab;sþIBIkarvínieyaK ¬cuHéf¶TI 04 Ex sIha qñaM 1994¦ pþl;karelIkTwkcitþxagEpñkesdækic© sMrab;
karvínieyaKelIehdæarcnasm<½n§rUbv½nþ nigfamBl nigkic©karBarbrisßan. c,ab;enH k¾EcgEdrfa kñúgkrNI
Rkumh‘un¬GñkvínieyaK¦ rMelaP rW minGnuvtþtamlkçxNÐEdlmanEcgedayRkumRbwkSaGPivDÆn_km<úCa
RkumRbwkSaenHmanGMNaceFVIkarkat;bnßy rW dkhUtTaMgRsugnUvsiT§i nigelIkTwkcitþ Edl)anpþl;CUn.

bc©úb,nñ enABMuTan;manEcgenAkñúgc,ab;enAeLIyeT GMBIynþkarsMrab;Fanafa karGnuvtþn_eKarBeTA
tamBiFIsarénkic©RBmeRBog . bc©úb,nñ RbsinebImanTMnas;ekIteLIgTak;TgnwgRbkarenH KN³kmµkar
beNþaHGasnñmYyGacnwgRtUvbegáIteLIgedIm,IedaHRsaybBaðaenH. BMumanEcgc,as;GMBIkardak;TNÐkmµ

BMuTan;manvíFankarN_Ktiyutþi rW manEcgCak;lak;enAeLIgeT GMBIkarEbgEckcMNUl)anBIkarpak

Rkbx½NÐc,ab;c,as;las;sMrab;GnuvtþdMeNIrkartamdan nigvaytémøenaHeLIy.

hamXat;min[eFVIkarsagsg;enAelIcMENkdI dUcCa GagTwk nigTMnb;Twk.

Cak;lak;Tak;TgnwgkarminGnuvtþtamkic©RBmeRBognanaeLIy.



Bin½yBIkarmineKarBtam karRtYtBinitüedayPaKIBIxageRkAeTAelIkargarGnuvtþ nigkarGnuvtþn_tam rW
kar kat;bnßy rWTb;sáat;GMeBIBukrlYyenAkñúgdMeNIrkarénkarsagsg; nig¼rW enAkñúgdMeNIrkarénehdæa
rcnasm<½n§TwkeLIy. víFankarN_ nigkardak;TNÐkmµ k¾enABMuTan;dak;[GnuvtþenAeLIyeT edIm,Ikat;
bnßy rW Tb;sáat;GMeBIBukrlYyenAkñúgdMeNIrkarénkarsagsg; nig¼rI enAkñúgkardak;[dMeNIrkarTMnb;
rW RbB½n§eRsacRsB.

RbsiT§PaBTabenAkñúgsßab½n ¬buKÁlikcMnYneRcInelIslub kgVHkarelIkTwkcitþdl;buKÁlik kMritTab
xagsmtßPaB nigxagkarKaMRTbec©kvíTüa ¦ enAEtCabBaðaF¶n;F¶r nigTamTar[mankaredaHRsay.

karGPirkSRbB½n§eGkULÚsIuEdnTwk nigFnFanCÍvsaRsþ
RBHraCüRkwtücuHéf¶TI 01 Exvícäika qñaM1993 )anbegáIttMbn;karBarFmµCaticMnYn23kEnøg elIvísal
PaBsrub  3/3 lanhikta EdlRtUvCaRbmaN 18°énépÞdIRbeTskm<úCaTaMgmUl nigmanrYmbBa©Úl
tMbn;ebtikPNÐBiPBelakpgEdr. elIsBIenH mankarkMNt;TItaMgtMbn;r:amsar EdlmanvísalPaB
srub 53>000 hiktapgEdr. kgVHkarGnuvtþn_c,ab;enAkñúgeBlbc©úb,nñenH )ankøayCa]bsKÁkñúg
karGnuvtþn_kargarGPirkSFnFanCÍv³cRmuH[manRbsiT§PaB. mkTl;bc©úb,nñenH BMuman c,ab;Cak;lak;
enAeLIyeTEdlEcgGMBItMbn;karBarFmµCati  . RBHraCRkwtüsþIBIkarbegáIttMbn;karBarFmµCati BMu)an
Ecg[RksYgbrisßanmanGMNac edIm,Icat;viFankarN_tampøÚvc,ab;CnelµIs rW skmµPaBelµIs

edIm,IFana[mankic©karBar nigGPirkSFnFanCIv³cRmuH k¾dUcCaRbB½n§eGkULÚsIuénEdnTwkenAkñúgtMbn;
karBarFmµCati RksYgbrisßan)anGnuvtþtammaRtananaénc,ab;sþIBIkic©karBarbrisßan nigkarRKb;RKg
FnFanFmµCati nigGnuRkwtünana dUcCa GnuRkwtüsþIBIkarRtYtBinitükarbMBulTwk  edIm,IkarBarTenøEdlhUr
kat;tMbn;karBarFmµCati. GnuRkwtüsþIBIdMeNIrkarvaytémøehtub:HBal;brisßan KWCabriFanc,ab; d¾sMxan;

karEckrMElkkareRbIR)as;TenørYm

km<úCaKWCaPaKIsmaCíkénkic©RBmeRBogTenøemKgÁqñaM 1995 nigCasmaCikénGgÁkarRbcaMtMbn;  dUc Ca
smaKmRbCaCatiGasIuGaeKñy_ nigmhaGnutMbn;TenøemKgÁ. manKeRmagCaeRcIn EdlmanRsab; nig
Edl)anesñIeLIgCafµÍenAkñúgtMbn;TenøemKgÁ. kñúgnamCaRbeTsenAExSTwkxageRkamGagTenøemKgÁ
RbeTskm<úCagayrgeRKaHCaTIbMputbNþalBIskmµPaBGPivDÆn_TMnb;enAExSTwkxagelI eTaHCaTMnb;enaH

c,ab;enAkñúgtMbn;karBarFmµCatieLIy.

sMrab;Tb;sáat; nigkat;bnßyplb:HBal;énTMnb;nanaeTAelITenø.

sg;enAelIpøÚvTwkem ¬dUcCakñúgRbeTscin¦ rW enAelIédTenø ¬dUcCa  kñúgRbeTsevotNam¦ kþI.
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RbkarcaM)ac;KWRtUvmankarksagEpnkar nigkarRKb;RKgTenø[manRbsiT§PaBCagmun enAkRmit
tMbn; edayRbeTsenAtamdgTenøemKgÁRtUveKarBtameKalkarN_énkareRbIR)as;edaysmFm’
nigRbkbedayvícarNBaØaN eKarBeKalneya)aymYy EdlKµaneRKaHfñak; karBieRKaHeyabl;

Gnusasn_

bc©úb,nñenABMuTan;maneKalkarN_ENnaM  rW eKalkarN_sRmab;m©as;KeRmagGnuvtþkñúgdMeNIrkarksag
r)aykarN_ EIAs enAeLIyeT. karyl;dwgCasaFarN³GMBIeKaledAén EIAs enAmanmankMrit.
GaRs½yehtuenH eyIgelIkesñInUvGnusasn_GMBIeKaledATUeTAsMrab;yuT§saRsþén EIAs sMrab;;eFVIkar

�  TTYlsÁal;siT§i nigkarTTYlxusRtUvrbs;GñkBak;B½n§nana nigeFVIkarvaytémøGMBIGñk EdlRtUv
rghaniP½yxus²Kña eTaHkarRbQmhaniP½yenaHCakarTTYledaysµ½RKcitþ rW minsµ½RKcitþkþI .

� dak;bBa©ÚllkçN³vínicä½ybrisßan nigsgÁmeTAkñúgkareRCIserIsKMerag nigtMrUvkareFobnwgkar
pÁt;pÁg; munnwgeFVIkarebþCJapþl;mUlniFicMbg² sMrab;RsavRCavGMBIKMeragNamYy.

�  sikSaCRmuHtaMgBIkñúgdMNak;kaledImdMbUgnUvKeRmagNaEdlminsmRsb rW EdlminGac
         TTYlyk)an.
� kat;bnßykarcMNayCamunrbs;GñkvínieyaKÉkCn elIkarksagEpnkar nigkarerobcM nig

kat;bnßyhaniP½y EdlKeRmagGacRbQmnwgmtiCMTas;y:agtwgEtg edaysarkarBicarNa
GMBIktþabrisßan nigsgÁm. nig

� pþl;kalanuvtþPaBedIm,IEklMGdMeNIrkarrbs;TMnb;EdlmanRsab; nigehdæarcnasm<½n§ epSg
eTot edayEp¥kelITsSn³vís½yxagEp¥kesdækic© bec©keTs sgÁm nigbrisßan.

rdæaPi)alKYreFVIkarBinitüeLIgvíjnUvc,ab; nigbTbBaØtþiEdlmanRsab; EdlepþatcMbgelIkic©karBar
KuNPaBTwk[cakputBIPaBRkxVk;edaysarRbPBbMBulnana. bTbBaØtþinanaKYrEcg minRtwmEtGMBIkic©
karBarKuNPaBTwk nigkarRtYtBinitütamsþg;daKuNPaBTwk EdleRbIR)as;b:ueNaÑaHeT b:uEnþRtUvEcgpg
Edr GMBIkic©karBarsiT§ielIkareRbIR)as;edaysmFm’nUvFnFanTwkTaMgenaH edIm,IFanafamankareRbIR)as;

KYrmanEcgkarcUlrYmCasaFarN³enAkñúgGPi)alkic©TwkenAkñúgc,ab;mYyedayELk rW y:agehac
Nas;KYrmanEcgc,as;las;enAkñúgc,ab;Bak;B½n§. KYrmanEcgbBa¢ak; nigGnuvtþnUvral;maRta Edl
manEcgenAkñúgc,ab;edayBicarNapgEdrGMBIGnusasn_nana nigeyabl ;EdlTTY)anBIsaFarNCn.
KMnitCaeRcInRtUv)anpþl;enAkñúgr)aykarN_rbs; WCDGMBIvíFIRsbc,ab;sMrab;;TTYlkarKaMRT CasaFarN³

smrmü nigdMeNIrkarrYmKñasMrab;ksagEpnkar nigkarGPivDÆn_.

BicarNa nigdak;bBa©ÚleTAkñúgeKalkarN_ENnaM rWeKalkarN_nana³

edaynirnþrPaB nigedayvícarNBaØaN RBmTaMgmankarGPirkSCÍv³cRmuHpgEdr.



rdæaPi)alKYrCMuruj[mankarGnum½telIesckþIRBagc,ab; sþIBIkarRKb;RKgtMbn;karBarFmµCati nigksag
c,ab;edayELkGMBIkarRKb;RKgTMnb; edIm,IFanakarGPirkSCÍv³cRmuHenAkñúgRbeTs k¾dUcCaTb;sáat;pl
b:HBal;EdlmanlkçN³qøgEdn eTAelICÍv³cRmuHenAkñúgRbeTsCítxag. eRkABIenH k¾RtUvksagFnFan
mnusSnigsmtßPaBsßab½n eRBaHfa ktþaTaMgBIrenHmansar³sMxan;Nas;sMrab;GnuvtþeKalneya)ay

RtUveFVIkarvínieyaKeRcInCabEnßmeTotelIkarbegáItbriFanKaMRTesckþIseRmc EdlFana[mankarvay
témøRbkbedayRbsiT§PaBx<s;Cagmun nigEdlFana[manesckþIseRmc EdlEp¥kelIB½t’man
víTüasaRsþ ¬Tinñn½y karRbmUl nigRKb;RKgB½t’man¦. RtUvdak;[GnuvtþCeRmIsCaeRcInmux nigkarvay
témøplb:HBal;CayuT§saRsþ ¬\T§iBlRtYtKñaénskmµPaBnana TaMgenAkñúg nigmkBIeRkAKMeragenA
kRmitkmµvíFI nigeKalneya)ay¦. KYreFVIkarvaytémøtamry³dMeNIrkar EdlmanlkçN³ebIkcMh nig
mankarcUlrYmGMBItRmUvkar nigeKalbMNgénkarGPivDÆn_ dUcCatRmUvkarTwk es,óg nigfamBl .

enAeBlEdlmankareFVIGtþsBaØaNrYcehIy GMBItRmUvkartamry³dMeNIrkarEbbenH KYreFVIkareRCIsviíFan
kareqøIytbsMrab;karGPivDÆn_BIkñúgcMeNamCeRmIsCaeRcIn EdlGaceFVI eTA)an. edayeRbIR)as;dMeNIr
karksagEpnkarsmRsb KYrGnuvtþkarvaytémølMGit nigedaymankarcUlrYmnUvCeRmIsnanaéneKal
neya)ay sßab½n nigbec©keTs edIm,IeRCIserIsykGnþraKmn_ smRsb rW bnSMénGnþraKmn_CaeRcIn.
kñúgeBlvaytémøCMerIsnana KYrykcitþTukdak;GMBITidæPaBsgÁm nigbrisßan[dUcCaGaTiPaBxagktþa
esdækic© nighirBaØvtßúpgEdr. enAkñúgkarvaytémø nigeRCIsykCeRmIsGnþraKmn_ KYrpþl;GaTiPaBdl;
CMerIs EdlnaM[mankMeNInRbsiT§PaB nignirnþrPaBRbB½n§Twk RbB½n§eRsacRsB nigRbB½n§famBl .

RtUvcat;EcgeGaymanCapøÚvkarnUvynþkarvaytémøeFVIeLIgedaysßab½nÉkraCüBIxageRkA enAeRkay
eBlGnuvtþ nigenAeRkayeBleFVIsvnkmµ edIm,Ivaytémø\T§iBlCak;EsþgeTAelIRbCaCn brisßan
nigtMbn;eTsPaB EdlrgeRKaHbNþalBIKeRmagkmµvíFI nigeKalneya)ayTwk Edl)ansagsg; rW
GnuvtþrYcehIy.

sßab½nEdlpþl;kar]btßmÖ Rkumh‘unem:Akar nigsßab½nEdlpþl;hirBaØb,TanRtUvGnum½tlkçN³vínicä½y
nigeKalkarN_ENnaMc,as;las; EdlmansgÁt;PaB nigrYmKña ehIyRtUvmankarRtYtBinitüedaysßab½n
ÉkraCü nigRbkbedaytmøaPaBGMBIkMriténkareKarBtamlkçN³vínicä½y nigeKalkarN_ ENnaMTaMgenaH.

edayKYrdak;bBa©ÚleTAkñúgeKalneya)ay nigRkbx½NÐsßab½n nigkarGnuvtþn_rbs;RbeTs.

yuT§saRsþ nigc,ab;nanaEdlBak;B½n§.
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China Water Resources Development

A review of the existing policy and
legislation framework

Yan E1

In general, the existing legal and policy framework of China conforms to WCD recommenda-

tions, and reflects the visions, perspectives and procedures for complying with the WCD

Strategic Priorities.  There are no direct or indirect conflicts between the existing policy and

legislative framework and any element of the Strategic Priorities for the development of water

and energy resources.

Based on specific Chinese conditions, the current systems––including environmental impact

assessment (EIA) and public participation in decision-making on water-related issues––need

to be improved and expanded.  More attention will need to be given to improving the

capacity to implement and comply with existing laws and policies.

Recognition and safeguarding of rights and entitlements

In China, water resources are owned by the State. The State Council exercises the right of

ownership on behalf of the State.  The State encourages units and individuals to lawfully

exploit and utilise water resources and protect their legitimate usage rights.  The types of

rights to water resources and the way they are exercised are provided for in related laws and

regulations.  For example, the right to use surface water for aquaculture is provided for in the

Fisheries Law, 1986 (revised in 2000).

The Civil General Rules, 1986 and Civil Litigation Law, 1991 contain provisions on related

issues, such as (a) exercising property rights; (b) seeking compensation or remedial assis-

tance after such rights have been adversely affected; and (c) obtaining compensation

through judicial procedures.  Several legal instruments provide for compensation and

resettlement, among which are the Constitution, 1982 (revised in 1988, 1993, 1999, and

2004), the Land Administration Law, 1986 (revised in 1998 and 2004), Regulations for Land

Acquisition and Resettlement for the Construction of Large and Medium-Sized Water

1 Division of Legislation Affairs, Department of Law and Policy, State Environmental Protection Administration,
No. 115 Xizhimennei Nanxiaojie, Beijing 100035, China. E-mail: yanewxf@yahoo.com.cn.
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Conservancy Projects and Hydropower, 1991, and the Regulations on Resettlement of the

Three Gorges, 2001.  In addition to compensation and resettlement subsidies, these regula-

tions stipulate that certain supplementary benefits may be provided.

According to related provisions, resettlement as a result of large and medium-size water

conservation and hydropower projects will be organised by the local governments

concerned.  To solve the remaining problems of resettlement in the case of existing dams,

the State Council has enacted  “Guidelines Governing Quickly Solving the Remaining

Problems from Existing Dams Directly under the Central Government” (2001).  The guidelines

stipulate the principles, measures and budgets for solving resettlement problems resulting

from existing dams.  Therefore, the local governments concerned must formulate effective

plans for solving such problems, which must be incorporated into the plans for economic

and social development.

The Constitution sets out minority rights.  It states that “all nationalities in the People’s

Republic of China are equal”.  The State will protect the lawful rights and interests of the

minority nationalities, and develop and uphold the principles of equality, unity and mutual

assistance among all of China’s nationalities.  Discrimination against, and oppression of any

nationality are prohibited.  Any act that undermines the unity of such nationalities or instigates

division is prohibited.  In areas inhabited by minority nationalities, the State will assist in

accelerating their economic and cultural development according to the characteristics and

needs of the various minority nationalities.  The Law on Minority Regional Autonomy, 1984

(revised in 2001) specifies the principles and measures for protecting minority rights.

Environmental impact assessment

Provisions in the Constitution concerning environmental protection and natural

resources stipulate that the State will ensure the rational utilisation of natural resources and

provide protection for rare fauna and flora.  Controlling and destroying natural resources by

any method is prohibited.  The State will protect and improve the living and ecological

environment as well as prevent or control pollution and other public hazards.  These provi-

sions are the foundation of the environmental rights enjoyed by the individual.

According to the Environmental Law, 1989, the Environmental Impact Assessment Law (EIA

Law), 2002, and the Regulations on the Administration of Construction Project Environmental

Protection, 1998, construction projects having an impact on the environment must undergo

EIAs.  The EIA Law stipulates that an EIA is required for two categories of plans: (a) the

exploitation, utilisation and development in affected areas, river basins and sea areas; and (b)

specific plans concerning industry, agriculture, pasturage, forestry, energy, water conserva-



tion, communications, tourism and exploration of natural resources prepared by the relevant

departments of the State Council, local people’s governments at or above the municipality

(with districts) level, and their relevant departments.  Thus, both national and sub-national

water development plans and dams must go through the EIA process.

According to the Technological Guidelines for EIA, 1993, promulgated by the State Environ-

mental Protection Administration, an EIA must include not only the assessment of the

environmental components, but also a general survey and assessment of people’s health,

socio-economic conditions as well as sites of scenic and historical interest, valuable monu-

ments and relics.  The relevant regulations governing the procedures of infrastructure require

that a feasibility study must include a survey and assessment of social issues.  In the design

phase, the EIA and the social issues assessment must be incorporated into the overall

project design.

After implementation of a plan that will have a major impact on the environment, the drafting

authority must promptly organise a follow-up assessment of the environmental impact and

report the results to the examination and approval authority.  If there is an obvious adverse

impact on the environment, measures for improvement must be put forward.  In addition, if

the situation is no longer in compliance with the situation approved in the EIA report in the

course of a construction and operation project, the construction unit must organise a post-

project assessment, adopt corrective measures for problems, and report for the record to the

EIA approval authority and construction project approval authority. The EIA approval authority

can also order the construction unit to carry out a post-project assessment and adopt

corrective measures. The competent department of environmental protection must then

conduct follow-up inspections of the environmental impact of a construction project and

carry out a thorough investigation of the reasons and responsibility for the creation of serious

environmental pollution or ecological damage.  Any related organisation found to have

violated the provisions of the laws concerned, thus causing damage, should be investigated,

and their legal responsibility clearly established.

In the feasibility study stage, EIAs of dams should now be prepared and submitted to the

corresponding environmental authority for examination and approval.  The environmental

measures specified in an EIA must be included in project design.  In the course of imple-

menting a project, the construction unit must simultaneously implement the countermea-

sures and steps for environmental protection raised in the EIA.  In the course of the construction

and operation of a project, the construction unit must organise a post-project assessment of

the environmental impact, adopt corrective measures and report for the record to the

corresponding environmental protection authority.
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Public access to information, and public participation in decision-making

Several legal instruments, including the Constitution, the Legislation Law, 2000, the EIA Law

as well as related pollution control laws, provide for public access to information.  Informa-

tion accessible by the public includes the policies, laws, plans and major projects that have

been enacted or decided upon as well as the decision-making process.

The Constitution contains general provisions concerning public access to information.

Specific laws provide for public access to information with regard to respective areas.  The

Regulations on Legislation Procedures for Administration Rules, 2002 state that important

draft regulations will be circulated for public comment with the approval of the State Council.

Laws and regulations must be posted in the media as soon as they have been promulgated.

No regulatory documents may form the basis for administrative implementation, such as

permits or penalties, unless they have been open to the public.

A State Council regulatory document, the Implementation Outline for Fully Improving

Administration by Law, 2004, urges the establishment of expert consultation and evaluation

systems and public hearings with regard to important decision-making that will have a

significant impact on the living standards of the public.

With regard to the water management sector, the Water Law, 1988 (revised in 2002) stipulates

that government at or above the county level will strengthen the information system on

hydrology and water resources.  In addition, basic hydrological information will be made

public in accordance with the related provisions.

The EIA Law sets out the provisions for public participation in EIAs during the feasibility

study phase.  It states that draft EIAs of any important plans or projects, except those

concerning national security that will have an adverse impact on the environment or affect

public environmental rights must be communicated through public hearings, workshops or

other channels.

Specific provisions are in place for transparency in decision-making related to water

resources infrastructure development.

The Land Administration Law sets out the provisions for public participation of displaced

people in the resettlement plans.  In the case of land requisitioned by the State, the requisition

plan shall publicly announced by the people’s government at or above the county level after

it is approved following the judicial procedure .  The approved plan for compensation and



resettlement subsidies for requisitioned land must be made known to the public, and

comments and suggestions solicited from local organisations and people.  If the relevant

local organisations and people disagree with the standards set for compensation, the

relevant local government at or above the county level should negotiate.  If negotiation fails,

the dispute should be submitted to local government authorities for arbitration.

Infrastructure management

The Water Law provides a set of criteria and guidelines for protecting and developing water

resources.  In addition, regulatory requirements for the supervision and management of

existing dams are embodied in the Regulation for Dam Safety Management issued by the

State Council in 1991.

The Ministry of Water Resources has issued numerous dam safety guidelines and regulations

including “Evaluation Procedures for Reservoir Dams” (2003) and “Registration Regulations

for Dams” (1995).  According to these legal instruments, the Ministry of Water Resources,

together with other ministries concerned, will conduct supervision of dam safety.  The water

departments at or above the county level, together with related departments, will supervise

and manage dams within their jurisdiction with regard to irrigation and flood management.

In the case of existing dams, the relevant departments or operators must have qualified

personnel who are knowledgeable about dam safety.  They conduct safety monitoring and

inspection of dams in accordance with related technical standards.  Monitoring results are

quickly analysed in order to be informed of operating conditions of dams at all times.  If any

indicators in the monitoring data show the dams are operating in unsafe circumstances, the

department responsible for dams must be informed and remedial measures must immediately

be adopted.

Safety evaluations of existing dams must be done every 6 to 10 years.  (In the case of a new

dam, a safety evaluation exercise must be conducted within 2 to 5 years after the first water

storage).  If serious flooding, earthquakes or accidents occur during the operational process

of any dam, a special safety evaluation must be carried out.

The Law of Flood Control, 1998 requires that people’s governments at all levels should

organize the relevant departments to intensify the regular inspection, supervision and

administration over dams and reservoirs. For those dams in danger which fail to conform to

the designed flood standards and anti-earthquake defence requirements, or have serious

quality defects, the department in charge of the dams should organize the relevant units to

take measures to eliminate dangers and reinforce dams, set a time limit to get rid of dangers
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or rebuild dams, and the relevant people’s governments should give priority to funds needed.

For reservoirs whose dams are likely to collapse, emergency measures for such rush repair

and schemes for temporarily evacuating residents should be worked out in advance. The

Regulations for Dam Safety Management and Registration Regulations for Dams stipulate

that the construction of dams must meet the designated safety standards.  The construction

unit must, upon completing construction of a dam, file an application with the department

responsible for dam registration for an approval inspection.  Dams cannot be put into

operation unless they have passed such an inspection.  The department responsible for

dams or the operators must adopt improvements and remedial measures in accordance with

the results of safety monitoring.

The costs of compliance are to be included in the overall budget of the dam project in

accordance with the related regulations.  Dam projects that comply fully with national laws

and regulations receive higher priority for the granting of government subsides and local

government assistance such as in-kind contributions.  Preferential policies have already been

adopted for a number of dam projects.

Compliance

Developers and related administrative departments involved in the construction or operation

of dams will be subject to public supervision.  Any individual or unit has the right to report

on, or file charges against units that have violated related laws and regulations and/or

obligations in the construction or operation of dams.

Related provisions provide for administrative reviews of compliance.  With regard to quality

supervision of water conservation projects, a dam project will be subject to quality supervi-

sion institutes authorised by the relevant water departments.  The project developer must

conclude a contract for quality supervision with the relevant supervision institutes which, in

turn, will formulate and implement the supervision plan.  For a large project, a special

supervision team will be set up.  In addition, the People’s Congress has the duty of inspect-

ing and reviewing the implementation of, and compliance with, related laws.  It will therefore

carry out inspections to ensure implementation and compliance by developers and govern-

ment agencies at every stage of dam construction and operation.

The Water Law and local implementation regulations contain numerous penalty provisions for

non-compliance.  The related Environmental Protection Department will supervise compliance

with the environmental protection regulations or standards governing dam construction and

operation.



Related regulations contain legally binding mechanisms that ensure compliance with

resettlement plans and related legal provisions can be fully implemented.  The provisions

require resettlement plans for dam projects to be prepared during the design and

implementation phases.  The approved plan will be implemented by government authorities

at or above the county level.

With regard to institutional capacity for resettlement, China has set up resettlement bureaus

at the provincial, city and county levels that are responsible for resettlement and rehabilitation

in new dam projects.  The Ministry of Water Resources has a Resettlement Management

Bureau and also manages the remaining problems arising from resettlement in water

conservation projects already constructed.  In rural areas, the township government and

village committees also play an important role in resettlement.  The State will establish a fund

for resettlement in the form of a special bank account.  Appropriations will be made by the

resettlement administrative departments in accordance with the annual plan for the fund that

is approved by the related government authorities.  The fund will be used to finance the

resettlement subsidy, the restoration of infrastructure, and environmental protection.

There are related provisions on penalties for fund violations.  The Water Law and local

implementation regulations contain numerous penalty provisions for non-compliance.

Penalties are defined in all design, construction and operational contracts.  Related

provisions on penalties for violations are also contained in related regulations.

Conservation of aquatic ecosystems and biological resources

The Regulations on Nature Reserves, 1994 contain some general provisions covering

protected ecosystems including protected rivers.  According to the Principles for Classifying

the Categories and Grades of Nature Reserves, 1993, nature reserves can be divided into

three categories and nine types.  One of the nine types is inland wetlands and watersheds.

The Regulations on Nature Reserves, which contain a set of general criteria for designating

nature reserves including inland wetlands and watersheds, stipulate that a nature reserve will

be set up in areas that possess one of the following characteristics:

• A typical physiographic area with representative natural ecosystems and similar areas

within which the natural ecosystems have been damaged to some extent, but which can

be restored through proper management and protection;

• Areas where some rare and endangered wild animals and plants are naturally distributed;

• Areas of special significance in view of conservation, such as marine and coastal areas,

islands, wetlands, inland water bodies, forests, grassland and deserts.

31



32

The Law on Wildlife Protection, 1988 states that protected areas will be established within

regions where some rare and endangered wild aquatic animals are naturally distributed or

bred.

The Regulations on Nature Reserves specify that a nature reserve will comprise (a) the core

zone, (b) the buffer zone, and (c) the experimental zone.  Within the core and buffer zones,

construction of production facilities is prohibited.  In the experimental zone, construction that

may pollute the environment or damage natural resources or landscapes is prohibited.  In

other words, these provisions mean that on the rivers located in designated nature reserves,

no construction project including dams can be implemented except under exceptional

circumstances.

In a case where there are no alternatives to an important transportation, water conservation

and hydropower project going through a nature reserve, particularly the core zone and buffer

zone of a nature reserve, adjustments should be made to the zoning or the scope and

boundary of a nature reserve. The project must obtain approval from the Nature Reserve

Department and the government agency that originally approved the establishment of the

nature reserve.  Measures necessary for preventing or controlling biodiversity damage and

for monitoring the results, as prescribed by the approved EIA and related regulations,

must be put into effect.  If the project will have such a significant adverse impact that the

protected area will no longer have a protection value, a new nature reserve covering an area

that is at least equal in size must be established to compensate for the loss of the original

nature reserve.

The Regulations on Nature Reserves, the Law on Wildlife Protection, and the Fishery Law

provide protection for threatened species. Apart from the provisions on protected areas,

these three legal instruments require that when a dam is built on a river that is a migratory

passage for aquatic organisms, the construction unit must build parallel facilities for the

passage of such organisms or adopt other remedial measures.

Shared rivers

With regard to the management of shared rivers, the Water Law contains the following

fundamental provisions regarding the development and utilisation of water resources: (a)

unified and overall river basin plans will be formulated; (b) the benefits to upstream and

downstream stakeholders on both banks in all relevant regions will be considered in an

integrated manner in order to promote the overall efficiency of water resources utilisation;



and (c) the construction of water conservation projects must meet the overall river basin plan

requirements.

If a water conservation project involves other administrative regions or departments, the

developers must solicit comments from such regions or departments.  In a case where the

project is located on a river that crosses different provincial administrative regions, prior to

submitting the feasibility study for approval, the feasibility study must be examined and

approved by the River Basin Commission to ensure that the project meets the overall river

basin plan requirements.

Meanwhile, in order to improve institutional capacity for reconciling the competing water

resources interests of the different provinces, the Water Law states that the Ministry of Water

Resources will establish river basin management institutions that will be responsible for major

rivers and lakes designated by the State.  China has set up seven basin commissions under the

Ministry of Water Resources to coordinate and resolve water-related conflicts among provinces.

The Water Law also contains provisions for resolving water disputes between different

administrative regions that share common rivers, through consultations.  In cases where

consultations fail, the dispute will be decided at a higher level of government and the

decision must be respected by all the parties concerned.  Pending the resolution of a water

dispute, no party may build any project for water drainage, blockage, withdrawal or storage

unless an agreement is reached between/among the parties concerned or approval is

granted by a higher level of government.

With regard to fisheries in shared rivers, the Fishery Law stipulates that government authori-

ties at or above the county level will negotiate and consult with each other in order to

develop acceptable managerial measures.  Alternatively, the Fisheries Administrative

Department or a higher level of government and their subordinate fisheries supervisory

agencies will conduct supervision and administration activities.

Recommendations

Water resources development projects must be harmonised with sustainable social and

economic development.  Top priority should also be given to ecological considerations in

water resources development, and to extending ecological monitoring and management

through the stages of construction and operation.  EIAs should explicitly take into account

social, economic and ecological issues.
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EIA and compliance

The following improvements should be considered:

• Revise the existing EIA systems through the formulation of new regulations or the

revision of obsolete rules as soon as possible.  Guidelines are required for water

development planning and post-project environmental assessment;

• A mechanism for environmental monitoring and management during the construction

and operation phases of dams should be established and regularly improved.  According

to the related environmental regulations, the internal environmental plans for monitoring

and management must be established by the construction team or the dam operators.

However, considerable difficulties are being experienced in implementing these

provisions.  For example, only a few specific and detailed legally-binding provisions exist

that govern environmental monitoring and management applied to dam-specific issues,

and provide economic incentives for compliance.  To overcome these difficulties, the

following actions will be necessary:

❖Environmental requirements or plans need to pay more attention to monitoring and

enforcement as well as training requirements for ensuring effective implementation;

❖Environmental monitoring plans need to be less all-encompassing and more focused

on potentially significant effects;

❖Management and monitoring plans need to be accompanied by detailed budgets; and

❖Studies and the development of systems for evaluation and certification of green

dams and green hydropower need to be carried out.

Public participation

With regard to public participation, the following improvements are needed:

• In order for citizens to be better informed, more information needs to be put into the

public domain in a way that is easily accessible to all interested parties.  At present,

much EIA information about water resources development is not easily obtained;

• A mechanism for ensuring full public participation in the decision-making process

during all stages of water resources development should be established and regularly

improved;

• Specific legal instruments governing the procedures and channels for public

participation in the decision-making process on water resources development should be

formulated;

• The EIA Law has legalised public participation in EIA decision-making and the Land

Administration Law provides for public participation in compensation and resettlement



planning. However, in general, the provisions on public participation in the decision-

making process are not complete and systematic, especially with regard to water

resources management;

• Specific public participation procedures in terms of decision-making on water resources

development plans and projects are needed;

• Provisions are required that enable public participation during the early stage of dam

construction as well as inputs from displaced people during the early stage of dam

location.  Specific provisions are required for public involvement during the construction

and operational stages of dams.

Resettlement

With regard to resettlement, it is clear that that there is much room for improvement.  The

following changes should therefore be made:

• Further study and improvement of the policies and regulations for ensuring that affected

persons receive an equitable share of the benefits accruing from the development for

water resources in the long term;

• Provision of a clear procedure for ensuring full participation by affected persons during

all stages of the resettlement process;

• Improved management of resettlement funds in order to achieve the maximum benefit;

• Formal and effective procedures and channels should be established or improved to

enable affected persons/entities to settle disputes;

• The incentives for compliance with resettlement plans should be further identified and

defined; and

• Resettlement staff training should be improved to ensure that those staff are more aware

of their operating context and responsibilities.
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中国的水资源发展
对中国正式制度框架的回顾与评论

总体而言，当前中国的政策与立法框架符合WCD的建议，并且在长期展望、具体观点以及在各种

程序上都对世界水坝委员会的战略重点给予了配合。当前的政策及立法框架与WCD的水资源及能

源资源发展的战略重点之间并不存在任何直接或间接的冲突。

基于中国的具体国情，当前的体系（包括在与水资源相关的问题上的环境影响评价(EIA)制度和

公众参与制度）需要得到进一步改进与发展。在实施以及遵守现有的法律与政策方面还需要加

大力度。

权利的认可与保护

在中国，水资源归国家所有。国务院代表国家行使所有权。国家鼓励单位和个人合法开发和利用

水资源并保护他们的合法使用权。对水资源的各种权利及其行使方式在相关的法律法规中都有明

确规定。例如在水产业中，用于养殖业的水域和滩涂的使用权在《渔业法》（1986年制定、2000

年修改）中就有明确规定。

《民法通则》（1986）以及《民事诉讼法》（1991）中对相关问题也作出规定，例如，①行使财产

权；②该权利受到严重影响时寻求赔偿或补偿的权利；以及③获得赔偿的法律途径。许多法律文

件对赔偿问题以及移民安置问题做出了规定，其中包括《宪法》（1982年制定、1988，1993，2004

年分别修订）、《土地管理法》（1986年制定、1998，2004年分别修订）、《大中型水利水电工程征

地和移民安置条例》（1991）以及《长江三峡工程建设移民条例》（2001）。除赔偿以及移民补助之

外，有些法律文件还规定可以提供某些额外优惠政策。

根据相关规定，大中型水利水电项目所造成的移民安置问题由相关地方政府解决。为了解决现有

水坝工程中尚未解决的移民问题，国务院办公厅转发了水利部、财政部等部门《关于加快解决中

央直属水库移民遗留问题的若干意见》（2002）。该《意见》为解决现有水库造成的移民安置问题

规定了原则、措施和预算。各相关地方政府必须为解决此类问题制定有效的规划，并且将该类规

划纳入当地经济与社会发展规划之中。

《宪法》还就少数民族的权利作出了规定。《宪法》规定：中华人民共和国各民族一律平等。国家

保护各少数民族的合法权利和利益，发展并维护各民族平等、团结、互助的原则。禁止任何歧视

燕娥1
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与压迫任何少数民族的行为。禁止任何破坏民族团结，煽动民族分裂的活动。在少数民族聚居区，

国家根据各少数民族的特点和需要，帮助少数民族发展经济和文化。《民族区域自治法》（1984年

制定、2001年修改）为保护少数民族的权利规定了具体的原则和措施。

环境影响评价制度(EIA制度)

《宪法》中有关环境保护和自然资源的条款还规定，国家保障自然资源的合理利用，保护珍贵的动

物和植物。禁止以任何形式占有和破坏自然资源。国家保护和改善生活环境和生态环境，防治污

染和其他公害。这些条款为公民享有环境权利提供了基础。

根据《环境法》(1989)、《环境影响评价法》(2002)以及《建设项目环境保护管理条例》(1998) 的

规定,对环境有影响的建设项目必须进行环境影响评价。《环境影响评价法》规定，以下两类规

划必须进行环境影响评价：①土地利用的有关规划、区域、流域和海域的开发利用规划；②工

业、农业、畜牧业、林业、能源、水利、交通、城市建设、旅游以及自然资源开发的有关专项

规划等。因此，无论是国家级还是地方级的水利发展规划和水坝项目都必须进行环境影响评价。

根据国家环保局发布的《环境影响评价技术导则》(1993)规定，环境影响评价的内容不仅包括对

环境因素的评价，还必须对居民的健康状况，社会经济状况和风景名胜、有重要价值的历史遗

迹进行调查。有关基础设施建设程序的规定还要求，可行性研究的内容必须包括对社会问题的

调查和评估。在规划设计阶段，环境影响评价和社会问题评估必须纳入整个项目的整体规划之

中。

对环境有重大影响的规划付诸实施之后，规划的编制部门应当及时组织环境影响的跟踪评价，并

向原审批该规划的部门汇报评价结果。如果发现有明显的不良影响的，则必须要采取改进措施。

另外，在项目的建设和运行过程中产生不符合经审批的环境影响评价文件的情形的，建设单位必

须组织环境影响的后评价，对发现的问题采取纠正措施，并报原环境影响评价文件审批部门和建

设项目审批部门备案；原环境影响文件审批部门也可以责成建设单位进行环境影响的后评价，采

取改进措施。

环境保护行政主管部门应当对建设项目投入生产后所产生的环境影响进行跟踪检查，对造成严重

环境污染的或者生态破坏的，应当查清原因、查明责任。发现环境影响评价机构或者环境影响评

价文件的审批机关有违背相关法律规定的行为，要依法追究相关法律责任。

在可行性研究阶段应当准备水坝环境影响评价，并交由相关的环境部门进行审批。环境影响评

价中所包含的环境措施必须纳入整个项目设计规划之中。在项目的实施过程中，项目的建设单

位必须同时实施环境影响评价中提到的问题对策和环保措施。在工程的建设和运转过程中，建

设单位应当组织工程环境影响后评价，(发现问题后)采取纠正措施，并向相关环保部门进行汇报

备案。
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决策过程中的公众知情权以及公众参与

许多法律文件，诸如《宪法》，《立法法》(2000),《环境影响评价法》以及相关的污染控制法等都对

公众知情权做出了规定。公众的知情权既包括对既定政策，法律，规划和重大工程项目的知情权，

也包括对决策过程的知情权。

《宪法》对公众知情权做出了原则规定。各具体法律对相关领域的知情权做出了具体规定。《行政

法规制定程序条例》(2002)中规定，在重要的行政法规发布之前，经国务院同意，其草案应当向社

会公布，供公众讨论和评论。法律法规一经颁布必须通过媒体予以公布。任何文件在公布之前都

不能作为执法，包括(作出批准或处罚)的依据。

国务院法规性文件之一——《全面推进依法行政实施纲要》（2004年）规定，对社会涉及面广，与

公众利益密切相关的决策事项，应当向社会公布，或者通过举行座谈会，听证会、论证会等形式

广泛听取意见。应当建立并采用专家咨询与评估制度和听证制度。

在水管理方面，《水法》（1988年制定、2002年修订）规定，县级以上人民政府要加强在水文和水

资源方面的信息系统。另外，基本的水文信息应当按照相关规定予以公示。

《环境影响评价法》还规定，在可行性研究阶段公众可以参与环境影响评价。它规定，任何可能对

环境产生重大影响或直接涉及公众环境权益的重要规划或工程项目的环境影响评价文件草案应当

通过听证、研讨或其它途径与公众交换意见。但是国家规定需要保密的情形除外。

在制定与水资源基础设施建设有关的决策时，决策过程也应透明。

《土地管理法》为移民规划中需要进行移民安置的居民规定了公众参与。国家征收土地的，依照法

定程序批准后，应当由县级以上人民政府公示。征地补偿方案也应当由有关地方人民政府进行公

示，并征询当地组织和居民的意见和建议。如果当地组织和居民对补偿标准有争议的，由相关的

县级以上地方人民政府部门协调；协商不成的，由批准征地的人民政府裁决。

基础设施的管理

《水法》为水资源的保护和发展规定了一整套标准和指导方针。另外，1991年国务院发布的《水

库大坝安全管理条例》中对现有水坝的监督和管理提出了要求。

水利部发布了很多有关水坝安全的规范性文件，其中包括《水库大坝安全鉴定办法》(2003)和《水

库大坝注册登记办法》(1995)。根据这些法律文件，水利部会同其它相关部委一起对水坝的安全问

题实行监督。县级以上水管理部门会同其它相关部门一起对其管辖范围以内的、涉及到灌溉与洪

水管理的水坝实行监督与管理。
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在现有的水坝管理上，相关部门或相关经营者必须要配备具有水坝安全管理知识的合格人员。他

们的任务是根据相关的技术标准对水坝实行监督和检查，并迅速分析监督结果，以便随时掌握水

坝的运行情况。一旦发现监督结果的任何数据显示水坝正在危险状态下运行，应马上通知水坝的

责任部门并立即采取补救措施。

现有水坝每6到10年必须进行一次安全鉴定（新建水坝建成之后，在第一次蓄水之后的2到5年

之内要进行一次安全鉴定）。任何水坝在运行过程中一旦经受过洪水、地震或其它事故，必须要进

行一次特殊的安全鉴定。

《中华人民共和国防洪法》（1998）要求，各级人民政府应当组织有关部门加强对水库大坝的定期检

查和监督管理。对未达到设计洪水标准、抗震设防要求或者有严重质量缺陷的险坝，大坝主管部门

应当组织有关单位采取除险加固措施，限期消除危险或者重建，有关人民政府应当优先安排所需资

金。对可能出现垮坝的水库，应当事先制定应急抢险和居民临时撤离方案。《水库大坝安全鉴定办

法》以及《水库大坝注册登记办法》中都规定，修建水坝必须要达到指定的安全标准。营造单位在

完成水坝的修建过程之后必须申请主管水坝注册的部门进行批准鉴定。水坝在通过此类鉴定之前不

得投入运行。水坝的责任部门或运营者必须根据水坝安全监督的结果采取改进或补救措施。

根据相关规定，依照法律要求对水坝作出的各项(建设、管理或调整)活动，其费用应当纳入整个

水坝工程的预算。完全符合国家法律法规的水坝工程优先获得政府的补贴和当地政府的协助，例

如实物捐助。实际上有很多水坝工程已经因此而享受到了优惠政策。

对法律法规和相关规划的遵守

水坝的建设及运行过程中涉及到的开发商和相关的行政部门受公众监督。任何单位和个人都有权

利检举、揭发或控告在水坝的建设和运行过程中有违背法律法规或渎职行为的单位。

相关文件规定了对法律法规的遵守情况的执法监督。在蓄水工程的质量监督方面：相关水管理部

门所授权的监督机构应对水坝工程的质量进行监督。项目开发商必须与相关的质量监督机构签订

质量监督合同；而该质量监督机构则需制订并执行相应的监督计划。对于大型项目工程来讲，应

当成立一个特别监督小组。

另外,人大有义务监督检查相关法律的实施和遵守情况。因此，人大会发挥它的监督作用，监督检

查在水坝建设和运行中相关法律实施情况。

《水法》及其有关地方法规中同时也包含了若干对不遵从相应法律法规的行为的处罚条款。相关的

环保部门要对有关水坝建设和运行的环保规定或环保标准的遵守情况进行监督。

相关条例中规定了一系列有法律约束力的机制，并确保移民安置规划得到遵守、相关法律条款得

到实施。相关的法律条款还要求在水坝工程的设计与实施阶段制定水坝工程移民安置规划。该类

移民安置规划在得到批准后应由相关的县级以上政府进行实施。
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在移民安置问题的制度能力建设方面：中国已经设立省、市和县级移民局负责水坝工程中的移民

安置问题。水利部设有水库移民开发局，专门管理水利工程中的移民问题。在农村地区，乡镇政

府和村民委员会在移民的安置问题上也发挥有重要作用。国家将设立一个移民基金，专账存储，

专款专用。移民管理部门将会根据相关政府部门批准的年度规划划拨基金。此基金将用于发放移

民补贴，修复基础设施以及环境保护事业。

另外还有相关款项对违反基金用途的行为规定了处罚措施。《水法》及其有关地方法规中同时也包

含了若干对不遵从相应法律法规的行为的处罚条款。处罚条款在所有的设计、建设以及运行合同

中都有明确列出。相关的法规条例中对违法行为也规定了处罚条款。

水生态系统和生物资源的保护

《自然保护区条例》(1994)中包含有几条关于保护(包括河流在内的)生态系统的概括性规定。《自然保

护区类型与级别划分原则》(1993)规定，自然保护区可以分为3个类别，9种类型。9个类型之一就包

括内陆湿地水域生态类型。《自然保护区条例》规定了一整套设立自然保护区(包括内陆湿地和水域

生态类型)的标准——《条例》规定，任何具有以下特征之一的地区都可以申请设立自然保护区：

●
   典型的自然地理区域、有代表性的自然生态系统区域以及已经遭受破坏但经保护能够恢

  复的同类自然生态系统区域；

●
   珍稀、濒危野生动植物物种的天然集中分布区域；

●
   具有特殊保护价值的海域、海岸、岛屿、湿地、内陆水域、森林、草原和荒漠。

《野生动物保护法》(1988)规定，在濒危稀有野生水生动物自然分布和繁殖的地区设立保护区(自然

保护区)。

《自然保护区条例》明确规定，自然保护区由三部分组成：核心区，缓冲区和试验区。在核心区和

缓冲区范围内禁止建设生产设施；在试验区范围以内，禁止进行任何可能污染环境或破坏自然资

源或景观的建设活动。换言之，这些条款也意味着在位于自然保护区范围以内的河流上(除有特殊

情况外，)原则上不可以建设包括水坝在内的建设项目。

经国家批准的交通、水利水电重点建设项目因受自然条件限制，必需穿越自然保护区，特别是自

然保护区的核心区、缓冲区内时，应对自然保护区的内部功能区划或者范围、界线进行适当调

整。并经自然保护区管理部门和原批准设立该自然保护区的政府部门的批准。批准的环境影响评

价文件及有关法规所规定的预防或控制生物多样性损失的措施和监督措施一定要付诸实施。若上

述调整对自然保护区的保护对象产生重大影响，经专家论证表明已失去其保护价值的，应通过异

地建设不少于原保护区面积的新的自然保护区给予补偿。《自然保护区条例》、《野生动物保护法》

以及《渔业法》都为濒危物种规定了保护性条款。除为保护地提供保护外，以上三部法律文件还

要求，在水生生物的洄游通道上修建水坝时，水坝的建设单位必须要修建过鱼设施,或者采取其

他补救措施。
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跨行政区域河流的共享

在跨行政区域河流的管理方面，《水法》就水资源的开发和利用做出了以下几点基本规定：①必须

要制定统一的整体流域规划；②开发利用水资源，应当全面规划，统筹兼顾，标本兼治，综合利

用，讲求效益，兼顾上下游、左右岸和有关地区之间的利益，充分发挥水资源的综合效益；③水

利工程的建设必须要符合整个流域的整体规划要求。

如果某水利工程项目还涉及到其它行政区域或行政部门，该工程开发上必须向该行政区域或部门

征求意见。如果工程处于一条跨省的河流上，在报批可行性研究报告之前，该可行性研究报告需

交由流域管理委员会进行审批，流域管理委员会在审批该可行性研究报告之前必须要确定该工程

是否符合整个流域的整体规划要求。

同时，为协调不同省份在水资源利益上的冲突，《水法》规定，水利部设立流域管理机构负责管理

国家指定的主要河道和湖泊。目前中国水利部已经设立了7个流域管理委员会，以协调并解决不

同省份间与水资源有关的问题。

《水法》还规定，共享同一条河流的不同行政区域之间发生水事纠纷的，应当协商处理；协商不成

的，由上一级人民政府裁决，有关各方必须遵照执行。在水事纠纷解决前，未经各方达成协议或

者共同的上一级人民政府批准，在行政区域交界线两侧一定范围内，任何一方不得修建排水、阻

水、取水和截（蓄）水工程，不得单方面改变水的现状。

在跨行政区域河流的渔业方面，《渔业法》规定相关的县级以上政府部门应相互磋商，以制定相关

各方都可以接受的措施。渔业管理部门或上级政府部门及其所属的渔业监督部门实施相关的监督

和管理。

建议

水资源开发项目必须与社会和经济的可持续发展相协调。在水资源的开发过程中，应当考虑生态

因素，并在工程项目的建设和运行的各阶段中加强生态监督和管理。在社会、经济和生态事务中，

应明确考虑环境影响评价这一因素。

环境影响评价体系以及对它的遵守

在这一方面，以下各项改进措施应当予以考虑:

●
   通过制定新的条例或尽快修订过时的规定，修改现有的环境影响评价体系。需要对水发展

规划及工程后环境评估制定指导方针。

●
   应当建立水坝建设和运行阶段的环境监督和管理体制，并定期进行改进。根据相关的环

境管理规定，建设单位或水坝运营单位必须要制定内部监督管理计划。但是实践当中，在
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移民的安置

在有关移民安置的制度上，也有很多方面需要改进。以下是需要改进的几个方面：

●
   进一步研究和改进相关政策和措施，确保受工程影响的居民能从水资源的长期发展中获

得公平的收益。

●
   制定明确的程序，确保受影响居民能全面参与移民工作的各个阶段；

●
   改善移民基金的管理，使移民基金(的利用和管理)达到最高效率；

●
   建立或改进正式的、有效的程序和渠道，确保受影响人/单位能快速有效地解决争议；

●
   进一步确定和规定对遵守移民规划的居民的奖励制度，并且提高对移民工作人员的培训，

确保相关工作人员能更加注重具体操作环境、更加明确自己的义务和责任。

实施这些规定时却困难重重。例如，目前对环境监督和水坝事务的管理做出规定，并为遵

守法律要求的行为提供经济奖励的只有极个别的几条法律条款。为了克服实施过程中的这

些困难，有必要采取下列措施：

 为了保证(相关规定的)有效的实施，环境要求或环境规划需要将更多的精力放在对监督、

实施以及培训等过程的要求上；

 环境监督规划的内容不需要包罗万象，需要更加注重潜在的重大影响；

 管理和监督规划需要有具体的预算支持作后盾；同时

 需要研究、发展并采取绿色水坝和绿色水电的评估和颁证制度。

公众参与

在公众参与制度方面，需作出以下改进：

●
   为了让公众了解更多的相关信息，需要公开更多的内容并确保所有相关方能毫无困难

地获得这些信息。目前，公众获取有关水资源的环境影响评价的信息有限；

●
   应当在水资源开发的各个阶段中建立公众参与决策的机制，并定期进行改进；

●
   应当制定具体的法律文件，对水资源开发过程中公众参与决策的程序和途径作出规定；

●
   《环境影响评价法》将公众参与决定环境影响评价的做法合法化，同时《土地管理法》规

定，公众可以参与决定补偿和移民安置规划。但是，总体而言，这些规定公众可以参与

政策决定过程的条款并不完整，并不系统，尤其是在水资源管理方面；

●
   在水资源开发规划和工程项目方面须制定公众参与的具体程序；

●
   需要制定相关规定，以便在水坝建设的早期阶段实现公众参与并听取需进行移民安置的

居民的意见。同时需要制定具体措施，确保在水坝的建设和运行阶段实现公众参与。
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Lao People’s Democratic Republic
Water Resources Development

A review of the existing policy and legislation
framework

Chantho Milattanapheng1

There are no direct or indirect conflicts between the existing policy and legislative framework

of the Lao People’s Democratic Republic (hereafter, the Lao PDR) and any element of the

WCD Strategic Priorities.  In fact, they complement each other in relation to sustainable

development of the socio-economic objectives and the use of natural resources, particularly

water and water resources development.  The Government of the Lao PDR has developed a

comprehensive legislative framework to support the sustainability of dams as well as national

development of the hydropower sector.

The existing national-level legal framework supports the policy framework.  In some sectors,

such as the power sector, such frameworks have been sufficiently developed.  Some water-

related sub-sectors are in the process of drafting such frameworks while in others it is

absent.  There is a need to focus on planning and management in the water and energy

sectors in the Lao PDR.  This can best be achieved by focusing on the key stages in

decision-making that influence final outcomes and where compliance with regulatory

requirements can be verified.

Recognition and safeguarding of rights and entitlements

Several legal instruments exist in the Lao PDR that provide for compensation to people

adversely affected by the construction and operation of dams.  They include the Electricity

Law, 1997, National EIA Regulation, 2000, the Regulation on Implementing Environmental

Assessment for Electricity Projects, 2001, and Environmental Management Standards for

Electricity Projects, 2001.  Legally-binding provisions exist for handling reparation claims for

losses resulting from existing dams.

1 Chief, Social and Environmental Management Division, Department of Electricity, Ministry of Industry and
Handicrafts, Vientiane, Lao People’s Democratic Republic. E-mail: hhpo@laotel.com.
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The Environment Management Standards for Electricity Projects as well as resettlement

policy and guidelines on involuntary resettlement state that an affected person is entitled to

receive direct or indirect benefit sharing.  A clear benefit-sharing mechanism governing

construction and operation of dams is provided.  However, this mechanism depends on

agreements at the project level.

The Lao people, including the indigenous or tribal peoples, have equal rights regulated by

the Constitution, which stipulates that “the State pursues the policy of unity and equality

among all ethnic groups.  All ethnic groups have the right to protect, preserve and promote

their fine customs and culture as well as those of the nation.  All acts of division and discrimi-

nation among ethnic groups are prohibited and the State takes every measure to upgrade

the socio-economic development of all ethnic groups”.

Environmental impact assessment

Environmental impact assessments (EIAs) must include an assessment of social, health and

cultural issues according to the Environmental Protection Law, 1999, National EIA Regulation,

and the Regulation on Implementing Environmental Assessment for Electricity Projects.  An

EIA report must describe the existing socio-economic and natural environment in the area(s)

affected by the project concerned.  It must identify and describe the environmental, social

and economic impacts of the project and compare them to the impacts of one or more

feasible alternatives to the project.  In cases where impacts cannot be prevented, the report

must identify those impacts and propose ways to compensate for them.  The report must

also select one alternative that best accomplishes the purpose of the project, while best

protecting environmental values.  In addition, the EIA report must supplement existing

published information with sufficient field studies to adequately determine the existing

conditions in the area(s) affected.

The National EIA Regulation and the Regulation on Implementing Environmental Assessment

for Electricity Projects require that the decision-making process related to dams be under-

taken in parallel at different stages of the environmental assessment process.  The Environ-

mental Protection Law provides a legal framework for unified environmental management of

development projects with the aim of preserving the environment, and making rational and

sustainable use of natural resources as a contribution to national socio-economic development

and the people’s guaranteed health and upgraded quality of life.  Such principles are stated

in other laws.
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Public access to information and public participation in decision-making

The Lao PDR is increasing the extent of public involvement, via consultation. More people in

society can be involved in discussions about economic and social development activities.

However, public access to information and public participation in decision-making for plans

and policies are still not being properly or sufficiently implemented for project activities.  In

many significant projects, there is still no public involvement in decision-making.  In others,

public participation is minimal.

There is no specific legislation on public access to information; however, provision is made in

different laws and regulations concerning the form of public involvement.  This is dealt with in

the National EIA Regulation, the Regulation on Implementing Environmental Assessment for

Electricity Projects, and more particularly in the Summary of the National Public Involvement

Guidelines, 2003, which are largely based on the United Nations Economic and Social

Commission for Asia and the Pacific Public Involvement Guidelines.  The Guidelines provide

a definition of public involvement and its component parts.  It introduces the main principles

underlying the consultation and participation process, and provides clarification (with

examples) of public involvement terminology that is commonly used by donor agencies and

non-governmental organisations.

Public participation is also stipulated in the relevant laws and regulations as it applies to the

water development plan, and to the planning, construction and operation of dams, particularly

the National EIA Regulation and the Regulation on Implementing Environmental Assessment

for Electricity Projects.  The rights and obligations concerning environmental protection are

stated in the Constitution, 1991, and various other laws.

Infrastructure management

The fundamental legal instrument is the Water and Water Resources Law, 1996, which

states: “The responsible water authority shall determine quality standards for drinking water

and used water that is drained into water sources or into some other place”.

Various standards for providing a clear, common set of criteria for developing water and

energy resources by using dams, such as the Environmental Management Standards for

Electricity Projects, and Lao Electric Power Technical Standards, 2004 have been developed

by the Ministry of Industry and Handicrafts/Department of Electricity and the Japan Inter-
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national Cooperation Agency.  In addition, the National Resettlement Guidelines, 2004, Third-

Party Monitoring Guidelines for the Energy and Transport Sectors, 2003 and National Public
Involvement Guidelines provide related directives.  These standards were developed using
experience gained from the Nam Theun 2 project environmental assessment process.  They

have not yet been applied to other projects.

Legally-binding provisions are also made for supervising the management of existing dams

in the Environmental Protection Law, Electricity Law, the National EIA Regulation, the
Regulation on Environmental Impact Assessment for Electricity Projects,  Environmental
Management Standards for Electricity Projects, and Lao Electric Power Technical Standards.

Since 1996, the Lao PDR has had a formal environmental assessment framework in place.
This should be used to ensure that new projects meet the standards required by the people
of the Lao PDR.  It could also be used as a guide to assess projects that were completed

before the framework was formally adopted.

The management of previously existing and new dams approved after the enactment of the

Environmental Protection Law, Electricity Law, National EIA Regulation, and the Regulation
on Environmental Impact Assessment for Electricity Development are bound by specific legal
provisions. There is now provision for periodic reviews of existing and new dams  (which

must use the Lao Electric Power Technical Standards) which should bring about improvements
in the operational performance and safety of dams across the country.

Compliance

The Environmental Protection Law states that development projects and activities that have
or will have the potential to affect the environment must submit an EIA report to the concerned

environmental management and monitoring unit for an environment compliance certificate to
be issued before starting the project.  Provisions for EIA compliance are also laid down in the
National EIA Regulation and the Regulation on Implementing Environmental Assessment for

Electricity Projects.

Provisions for compliance with social and environmental commitments including benefit

sharing are made in the Environmental Protection Law, Water and Water Resources Law,
Electricity Law, National EIA Regulation, the Regulation on Implementing Environmental
Assessments for Electricity Projects, and Environment Management Standards for Electricity

Projects.  Furthermore, there are requirements for commitments in developing Initial Environ-

mental Effects (IEE) and EIA reports.
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Legally-binding mechanisms for ensuring that compliance plans are fully implemented are

laid down in the Environmental Protection Law, National EIA Regulation, Regulation on

Implementing Environmental Assessment for Electricity Projects, and Environment Management

Standards for Electricity Projects.

Legally-binding measures for apportioning costs of compliance are provided in the National

EIA Regulation, the Regulation on Implementing Environmental Assessment for Electricity

Projects, and Environment Management Standards for Electricity Projects.  Legally-binding

provisions for external reviews of implementation and compliance exist in the National Third-

Party Monitoring Guidelines.

The Lao PDR has no specific legal instruments for providing incentives and/or penalties for

non-compliance with dam agreements or contracts.  However, non-compliant persons and

organisations are considered to be in violation of legal instruments.  Penalties for violation

are specified in the Environmental Protection Law, Electricity Law, and National EIA

Regulation.

Measures for discouraging and preventing corruption in dam construction and operation are

stated in related laws such as the Law on the Government of the Lao PDR No. 01/95 (Articles

7 and 10: Rights and Duties of the Government), which highlights the fact that the Govern-

ment of the Lao PDR is vested with rights and duties to organise the inspection of the State,

fight against the non-observance of laws, corruption and the settlement of claims by the

population on the basis of the Penal Law, 1989.

Conservation of aquatic ecosystems and biological resources

The Lao PDR does not appear to have formulated any special laws or regulations for

preventing, minimising and/or mitigating the impact of dams on rivers that flow through

protected areas or on natural habitats of wildlife.  However, indirect references to these

issues are made in the Environment Protection Law, Water and Water Resources Law, and

Electricity Law.

Several legal instruments are related directly to the protection of threatened and/or endangered

species.  Others relate more to environmental conservation.  These legal instruments include

the Law on Water and Water Resources, the Environment Protection Law, the Forestry Law,

1996 and the Electricity Law.
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Shared rivers

The various aspects of national and/or sub-national legal instruments that provide for

cooperation in managing shared water resources, including the impact of dams, are

addressed in the National Social and Economic Development Plan and the Five-Year Plan,

2001-2005, by the Cooperation and Planning Committee, the National Strategic Plan for

Mekong River Basin Development, 2002, the Agreement on Cooperation for Sustainable

Development of the Mekong River Basin, 1995, and the Water and Water Resources Law.

The shared Mekong River takes in waterways that flow through two or more States and

applies to a range of projects, including hydroelectric projects.  It is recognised that the

co-operation and goodwill of the riparian countries is essential to the efficient utilisation and

protection of this international waterway.  Accordingly, policy stipulates that the international

aspects of a project on an international waterway must be dealt with at the earliest possible

opportunity.  Each beneficiary State is required to formally notify the other riparian countries

of a proposed project and the project details.

International treaties and agreements related to managing shared water resources to which

the Lao PDR has become a signatory or a Party include: (a) the United Nations Convention

to Combat Desertification (accepted in 1996); and (b) the Convention on Biodiversity, 1992

(acceded to in 1996).  In addition, the Lao PDR has acceded to the Convention on Inter-

national Trade in Endangered Species of Wild Fauna and Flora, and is in the process of

becoming a Party to the Ramsar Convention on Wetlands of International Importance.

Recommendations

The Lao PDR needs to direct its efforts towards further developing, amending and imple-

menting related statutory frameworks in order to facilitate and promote economically,

financially, socially and environmentally sustainable development of dams and other water

infrastructure.

The EIA regulations currently applied to some projects in some parts of the country could still

be further improved.  Such reforms should be based on reviews of technical and administra-

tive deficiencies, gaps and overlapping responsibilities between ministries.  Of course, wider

application of the EIA framework remains a major goal for supporters of the regulatory

system.
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To ensure the development of the power and water sectors in the Lao PDR, the Government

of the Lao PDR will need to develop and enhance the legal and regulatory framework in order

to effectively direct and facilitate power sector development.  The Government of the Lao

PDR is continuing the process of reform in order to provide a balanced and effective framework

that gives consideration to the long-term interests of the country as well as the reasonable

rights of all parties involved with, or affected by, the power sector.  The key objectives

in meeting this priority should include: (a) reviewing legislation governing the power sector;

(b) strengthening laws protecting the environment; (c) strengthening environmental

monitoring and enforcement; (d) developing supplementary guidelines and a manual related

to Lao Power Technical Standards; and (e) developing a legal framework in alignment with

international investment practices.

The management of policies/plans as well as the environmental effects of dams and water

resources development requires effective inter-agency collaboration, under the leadership of

an agency in charge of overall watershed management.  This will require defining a set of

enforceable procedures.

Awareness among both civil society and the Government of the Lao PDR of environmental

and social safeguards embodied in the law needs to be improved.  The lack of knowledge of

legal mandates and the implications of legal frameworks, including provisions for enforcement

and compliance, civil and criminal sanctions such as warnings, fines, revocation of licenses,

civil sanctions, and criminal charges urgently need to be addressed.  Environmental

monitoring and enforcement need to be strengthened.  At the same time, national capacity to

improve skills in relation to the legislative framework and planning processes in water

resources, including integrated water resources management, needs to be reinforced.
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Thailand Water Resources
Development

A review of the existing  policy and
legislation framework

Dr. Bantita Pichyakorn1

Under the current (ninth) National Economic and Social Development Plan (NESDB) for

2002-2006, water resources management is  a key issue.  The plan emphasises the need to

preserve “bio-diversity, efficient utilisation of water resources, and the restoration of soil

fertility to support increased agricultural productivity, as well as support conservation, and

improved economic utilisation of energy”.  Although NESDB does not make it clear what

the elements of water resources management are, it supports “increased agricultural

productivity as well as the improved economic utilisation of energy” rather than encouraging

dam construction as was the case in the past.

There are also four plans/policies relevant to the national water resources/dam management

aspect: (a) the policy of the Thai Government 2005-2008; (b) the Policy and Perspective Plan

for Enhancement and Conservation of National Environmental Quality, 1997-2016 (hereafter

referred to as the Policy and Perspective Plan); (c) the policy of the Ministry of Natural

Resources and Environment, 2005-2008; (d) and the National Water Resources Policy,

Department of Water Resources.  The key elements of water resources/dam management in

these plans/policies are detailed below.

Recognition and safeguarding of rights and entitlements

While  specific legislation (the draft Water Act) has yet to be adopted for regulating rights to

water,  there are some laws that have provisions relevant to rights over water. The 1992 Civil

and Commercial Code states that “water belongs to the State and is therefore regarded as

public property”.  The State Irrigation Act allows the competent authority to nationalise land

with the granting of compensation if the State wishes to use it for irrigation development

plans.  The Promotion of Energy Conservation Act, 1992 states that the National Committee

on Energy Policy has the authority to issue any measures related to national energy, including

1 Second Secretary, Department of International Organizations, Ministry of Foreign Affairs, Sri Ayudhya Road,
Bangkok 10400, Thailand. E-mail: bantitap@mserv.mfa.go.th.
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water resources.  The Metropolitan Waterworks Act, 1967 allows private entities to construct

and operate their own waterworks systems in certain areas.  The Private Irrigation Act, 1939

authorises individuals or groups of individuals to acquire and develop water resources by

means of private irrigation systems. The draft Water Act, however, makes it clear that water

belongs to the public or is State property.

The Thai Constitution of 1997 is probably most relevant to the provision and protection of

rights to livelihood and a healthy environment and culture, although it does not contain any

specific provisions regarding compensation to persons adversely affected by the construction

and/or operation of large dams.  The only law that has a provision on compensation is

the Enhancement and Conservation of National Environmental Quality Act, 1992. It states

that a person has the right to receive compensation in the case of damage caused by the

spread of pollution or changes in the environment arising from activities or projects initiated

or sponsored by the State.  However, no clear explanation is given of the nature and type of

compensation that people could receive.  The Act on Establishment of Administrative Courts

and Administrative Court Procedure, 1999 provides a channel for affected people to seek

redress of grievances or injury resulting from an act or omission by administrative agencies

or State officials or in disputes in connection with administrative contracts.

Currently, no specific provisions are provided in Thai legislation for a benefit-sharing

mechanism or reparation for losses caused by existing dams  However, the Constitution

confirms the right of persons to bring a case against a State agency, State enterprise, local

government organisation or other State authority that is a juristic entity under Thai law, for

acts or omissions by government officials or employees.  Provision in the Enhancement and

Conservation of National Environmental Quality Act for affected persons to obtain compen-

sation for losses arising from the spread of pollution may be applied for handling reparation

claims for losses caused by dams.  The Act of Establishment of Administrative Courts and

Administrative Court Procedure affirms the right of any person to seek redress of grievance

or injury caused by an act or omission by an administrative agency or State official or any

person who is in dispute in connection with an administrative contract.  This could include

reparation claims for losses caused by existing dams.

No provisions have been made in either the Constitution or any legal instruments for protecting

the rights of indigenous or tribal peoples, including participation in decision-making.

Environmental impact assessment

The Constitution states that projects or activities that may cause significant impacts on the

environment cannot be carried out unless an environmental impact assessment (EIA) has
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been conducted.  The same requirement is found in the Enhancement and Conservation of

National Environmental Quality Act.  In addition, a number of related Ministerial Notifications

were issued between 1992 and 2000.  EIAs are required for national and sub-national water

development plans.  The Ministry of Science, Technology, and Environment Notifications

identify the scale of water development projects that are required to carry out EIAs.  This

condition also applies to the planning, construction, and/or operation of large dams.

An Annex to the Ministry of Science, Technology and Environment Notification, 1992, states

that EIA reports must provide information on, and an analysis of: (a) the state of the

environment (physical); (b) the state of biotic resources; (c) human use value; and (d) quality

of life.  With regard to (c) and (d), EIAs must examine the social, health and cultural aspects.

During the EIA preparation process, consultations between the relevant agencies and

representatives from local communities and independent experts are required.  However,

EIAs do not include post-project assessment/audits.  As such, mitigation measures based on

the results of post-project assessment/audits are not specified.

Public access to information, and public participation in decision-making

There is no specific provision governing public access to information related to water

resources management, planning, construction and operation of dams.  However, no

restrictions are placed on public access to such information.  The Constitution states that

people have the right of access to information that is in possession of State agencies, State

enterprises or local government organisations.  However, if information disclosure may affect

national security, public safety or the interests of other persons, it may not be revealed.  The

Constitution also states that “a person shall have the right to participate in the decision-

making process of State officials in the performance of administrative functions that affect or

may affect his or her rights and liberties, as provided by law”.  This provision is a general

requirement and thus applies to water development projects.  The Royal Decree on Guide-

lines and Procedures on Good Governance, 2003 states that a public hearing must be

arranged prior to the operation of any project.

The Enhancement and Conservation of National Environmental Quality Act confirms the

concept by ensuring that a person has the right to receive from the Government information/

data concerning the enhancement and conservation of national environmental quality.  The

Official Information Act, 1997 affirms the right of  the public to inspect official information and

states that State agencies have the duty to publish official information in the Government

Gazette.

Although there is no specific law applicable to transparency of decision-making on dams, the

procedures for decision-making related to dams seems to be  acceptably transparent.  The
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Constitution provides for a channel through which concerned stakeholders who are not

satisfied with a government decision may present a petition requesting a timely explanation

of the rationale behind the decision.

Infrastructure management

The provision of a clear, common set of criteria and/or guidelines for developing water and

energy resources by using dams has not been made in any legal instrument.  However,

certain provisions in the State Irrigation Act, 1942 may be relevant.

There are no legally-binding provisions that require improvements in the operational perfor-

mance and safety of existing dams following periodic monitoring and/or reviews.  However,

the State Irrigation Act may be applied for this purpose as it states that one of the duties of

the Department of Irrigation is to maintain dams; this implies making improvements in the

operational performance and safety of existing dams.  In addition, since there are no specific

legally-binding provisions on licensing and/or operating dams, the State Irrigation Act may

be interpreted as applicable.

Compliance

There is no provision on compliance specified in Thai legislation.  Nonetheless, the Act of

Establishment on Administrative Courts and Administrative Court Procedure, 1999 provides

a legal procedure for seeking compensation and redress for a grievance or injury resulting

from an act or omission by an administrative agency or State official, or when there is a

dispute in connection with an administrative contract.  The Court may order the halting,

suspension or even invalidation of the approval of a project.  This may be used to ensure that

dams are constructed or operated appropriately.  If not, the State agencies concerned may

be considered liable and prosecuted for non-compliance.

Currently, there is no legally-binding requirement in place for compliance with any social and

environmental commitments, including benefit-sharing, or for ensuring that compliance plans

are fully implemented.  There are no penalties for non-compliance and no legally-binding

measures for requiring external reviews of implementation and compliance.

Conservation of aquatic ecosystems and biological resources

Although there are no specific provisions for protecting rivers flowing through protected

areas, some sections of the National Protected Areas Act, 1964 (amended in 1979) may be

relevant to this purpose.  The Act defines the meaning of “protected forests” as including
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mountains, creeks, marshes, swamps, waterways, lakes, islands and unoccupied land

adjacent to the sea.  The Act states that changes of areas, or the withdrawal of parts or the

whole of protected forests, may only be made by a Ministerial Regulation.  However, the

State is allowed to use protected forests or parts of it for the benefit of the State.  This can

be done by order of the Minister of Agriculture and Cooperatives.  Although the Act protects

rivers (waterways) located within protected forests, no specific criteria are provided for

selecting rivers for such protection.  Currently, no measures are in place for preventing,

minimising, and/or mitigating negative impacts of dams on rivers flowing through protected

areas.

The Wildlife Protection and Conservation Act, 1992 provides protection for endangered

species.  However, there are currently no measures for preventing, minimising and/or

mitigating the negative impacts of dams on such species.

Shared rivers

Thailand is a Party to the 1995 Mekong Agreement.   As a “downstream” country, Thailand is

vulnerable to upstream dam developments such as those constructed on the mainstream of

the Mekong River in China.  Thailand does not yet have national legislation that provides for

cooperation in managing shared water resources.  It is hoped that the draft Water Act, which

expects to establish  a National Water Resources Committee as well as River Basin Commit-

tees will  also mandate them to  deal with (a) water management, (b) allocation of rights to

use water, (c) settlement of disputes between river basins, and (d) encouraging public

participation and public hearings at the national and sub-national levels.  The draft Water Act

also requires the National Water Resources Committee to apply comments and views

expressed by the public in drafting the national policy.

Recommendations

A comprehensive national policy or strategy for water resources development has yet to be

approved that incorporates clear commitments to public access to information, broad public

participation in decision-making and a full EIA process.  Such a policy or strategy is urgently

needed.  Although the existing Thai policy and legislation framework could support the

application of many of the WCD Strategic Priorities, for it to be more supportive may require

the following changes.

Changes in national development policy

NESDP is the most important development policy of Thailand.  However, the issue of



68

environmental degradation is not sufficiently dealt with by NESDP.  The Policy and Perspec-

tive Plan is a 20-year plan. It is recommended that the schedule for updating or amending

these two plans be rearranged to allow policy planners to take into account changes in

economic, social and environment factors when drafting the next NESDP and Policy and

Perspective Plan.  This will ensure that the two plans are more consistent and that they

complement each other to a much greater degree than at present.

Although water resources development remains one of the key issues in NESDP, currently a

clear policy on water development is not provided.  A specific section should be devoted to

setting out a clear direction on how water resources should be developed, with special

reference to the construction of large dams.

Government policy should specify that benefits to the public arising out of the use of water

resources will be promoted and protected. In particular, the role of the Government in solving

water issues must be specified.

More specific, result-based and time-oriented targets need to be adopted in the Ministry of

Natural Resources and Environment policy to ensure that the policy is more practical and

assessable.  Key performance indicators need be developed, as the Ministry is a leading

agency in water resources development.

Changes in legislation

Currently, no legislation is fundamentally contrary to the WCD Strategic Priorities. However,

the rights of vulnerable groups (such as indigenous people, women and minority groups)

should be specifically addressed. Past and current performance of existing dams should also

be assessed.

Since the EIA mechanism is now being reviewed, changes should be made to ensure that

access by the public is possible at all stages of an EIA.  The law should also require effective

and open use of EIA results in the decision-making process.

Dispute settlement through the Administrative Court should be exempted from court fees.

Water rights should be clearly recognised in the forthcoming Water Act, thus giving the

public full access to activities and the decision-making process.
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°“√æ—≤π“∑√—æ¬“°√πÈ”„πª√–‡∑»‰∑¬

°“√∑∫∑«π‚§√ß √â“ß¥â“ππ‚¬∫“¬·≈–°ÆÀ¡“¬∑’Ë¡’Õ¬Ÿà∑’Ë‡°’Ë¬«¢âÕß°—∫
°“√®—¥°“√∑√—æ¬“°√πÈ”

¥√. ∫—≥±‘µ“ æ‘™≠“°√1

‚§√ß √â“ßπ‚¬∫“¬·≈–°ÆÀ¡“¬¢Õß‰∑¬∑’Ë¡’Õ¬Ÿà„πªí®®ÿ∫—π¡‘‰¥â¢—¥·¬âß°—∫¬ÿ∑∏»“ µ√åÀ≈—° 7 ª√–°“√
¢Õß√“¬ß“π WCD  ·µà·∑â®√‘ß·≈â« π‚¬∫“¬·≈–°Æ√–‡∫’¬∫¢Õß‰∑¬¡’À≈—°°“√·≈– “√–∑’Ë„°≈â‡§’¬ß
°—∫¬ÿ∑∏»“ µ√åÀ≈—° 4  ª√–°“√ ®“° ¬ÿ∑∏»“ µ√å 7 ª√–°“√¢Õß√“¬ß“π WCD ¬ÿ∑∏»“ µ√åÀ≈—°∑’Ë
‡À≈◊ÕÕ’° 3 ª√–°“√π—Èπ‡°’Ë¬«æ—π°—∫°“√„™âÕ”π“®¢Õß√—∞·≈–§«“¡√—∫º‘¥¢Õß√—∞ ´÷Ëß‡ªìπ‡√◊ËÕß¬“°∑’Ë®–
°”Àπ¥‰«â„ππ‚¬∫“¬·≈–°ÆÀ¡“¬

µ“¡·ºπæ—≤π“‡»√…∞°‘®·≈– —ß§¡·Ààß™“µ‘ ©∫—∫∑’Ë 9 (·ºπæ—≤π“œ) ´÷Ëß¡’º≈∫—ß§—∫„™â√–À«à“ßªï
æ.». 2545 - 2549 °“√®—¥°“√∑√—æ¬“°√πÈ”°Á¬—ß§ß‡ªìπª√–‡¥Áπ ”§—≠Õ’°ª√–‡¥ÁπÀπ÷Ëß´÷Ëß·ºπæ—≤π“œ
π’È‰¥â‡πâπ„Àâ‡ÀÁπ∂÷ß§«“¡®”‡ªìπ„π°“√Õπÿ√—°…å§«“¡À≈“°À≈“¬∑“ß™’«¿“æ ·≈–°“√„™â∑√—æ¬“°√πÈ”
Õ¬à“ß¡’ª√– ‘∑∏‘¿“æ °“√øóôπøŸ∏“µÿÕ“À“√„π¥‘π‡æ◊ËÕ àß‡ √‘¡ª√– ‘∑∏‘¿“æ„π°“√º≈‘µ∑“ß¥â“π
‡°…µ√°√√¡‡æ‘Ë¡ Ÿß¢÷Èπ µ≈Õ¥®π π—∫ πÿπ„Àâ‡°‘¥°“√Õπÿ√—°…å ·≈–°“√ª√—∫ª√ÿß°“√„™âæ≈—ßß“π„π∑“ß
‡»√…∞°‘® ·¡â«à“ ·ºπæ—≤π“œ ®–‰¡à‰¥â√–∫ÿ™—¥‡®π«à“ªí®®—¬„π°“√®—¥°“√∑√—æ¬“°√πÈ”À¡“¬∂÷ßªí®®—¬
„¥∫â“ß ·µà·ºπæ—≤π“œ  àß‡ √‘¡„Àâ‡°‘¥ª√– ‘∑∏‘¿“æ„π°“√º≈‘µ∑“ß¥â“π‡°…µ√°√√¡‡æ‘Ë¡¢÷Èπ √«¡∑—Èß
°“√ àß‡ √‘¡„Àâ¡’°“√ª√—∫ª√ÿß°“√„™âæ≈—ßß“π‡æ◊ËÕª√–‚¬™πå∑“ß‡»√…∞°‘® ¡“°°«à“∑’Ë®– π—∫ πÿπ„Àâ
‡°‘¥°“√ √â“ß‡¢◊ËÕπ¥—ß∑’Ëª√“°Ø„π·ºπæ—≤π“œ „πÕ¥’µ

πÕ°®“°π’È ¬—ß¡’·ºπ/π‚¬∫“¬Õ’° 4 ©∫—∫∑’Ë‡°’Ë¬«¢âÕß°—∫°“√æ—≤π“∑√—æ¬“°√πÈ” ‰¥â·°à

(°) π‚¬∫“¬√—∞∫“≈ ”À√—∫ ªï æ.». 2548 - 2551

(¢) π‚¬∫“¬·≈–·ºπ«‘ —¬∑—»πå‡æ◊ËÕ°“√ àß‡ √‘¡·≈–Õπÿ√—°…å§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡·Ààß™“µ‘
æ.». 2540 - 2559 ¥—ß®–‡√’¬°µàÕ‰ªπ’È«à“ çπ‚¬∫“¬·≈–·ºπ«‘ —¬∑—»πåœé

(§) π‚¬∫“¬°√–∑√«ß∑√—æ¬“°√∏√√¡™“µ‘·≈– ‘Ëß·«¥≈âÕ¡ ªï æ.». 2548 - 2551

(ß) π‚¬∫“¬«à“¥â«¬∑√—æ¬“°√πÈ”·Ààß™“µ‘ °√¡∑√—æ¬“°√πÈ”

1 °Õß°‘®°“√‡æ◊ËÕ°“√æ—≤π“, °√¡Õß§å°“√√–À«à“ßª√–‡∑», °√–∑√«ß°“√µà“ßª√–‡∑», ∂ππ»√’Õ¬ÿ∏¬“,
°√ÿß‡∑æ¡À“π§√ 10400, ª√–‡∑»‰∑¬. Email: bantitap@mserv.mfa.go.th
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´÷Ëßªí®®—¬À≈—°¢Õß°“√æ—≤π“∑√—æ¬“°√πÈ”¢Õß‰∑¬∑’Ë°”Àπ¥‰«â„π·ºπÀ√◊Õπ‚¬∫“¬µà“ßÊ ‡À≈à“π’È
 “¡“√∂®”·π°‰¥â ¥—ßπ’È

°“√√—∫√Õß·≈–°“√ª°ªÑÕß´÷Ëß ‘∑∏‘·≈–°“√‰¥â¡“´÷Ëß ‘∑∏‘‡Àπ◊Õ∑√—æ¬“°√πÈ”

¢≥–π’È °√–∑√«ß∑√—æ¬“°√∏√√¡™“µ‘·≈– ‘Ëß·«¥≈âÕ¡°”≈—ß¥”‡π‘π°“√¬°√à“ß°ÆÀ¡“¬πÈ” ‡æ◊ËÕ«“ß°Æ
√–‡∫’¬∫∑’Ë‡°’Ë¬«¢âÕß°—∫ ‘∑∏‘‡Àπ◊Õ∑√—æ¬“°√πÈ” °“√æ—≤π“·≈–°“√®—¥°“√∑√—æ¬“°√πÈ”Õ¬à“ß‡ªìπ√–∫∫
·≈–Õ¬à“ß∫Ÿ√≥“°“√ ‡π◊ËÕß®“°„πªí®®ÿ∫—π¡’°ÆÀ¡“¬·≈–√–‡∫’¬∫À≈“¬©∫—∫∑’Ë∫—≠≠—µ‘‡°’Ë¬«°—∫ ‘∑∏‘∑’Ë
‡°’Ë¬«¢âÕß°—∫∑√—æ¬“°√πÈ” ·≈–„π¢≥–∑’Ë√à“ß°ÆÀ¡“¬πÈ”π’È¬—ß‰¡à‡ √Á® ¡∫Ÿ√≥å Õ“®π”°ÆÀ¡“¬∑—Ë«‰ª
·≈–°ÆÀ¡“¬‡©æ“–∫“ß©∫—∫∑’Ë‡°’Ë¬«¢âÕß°—∫°“√æ—≤π“·≈–®—¥°“√∑√—æ¬“°√πÈ”¡“∫—ß§—∫„™â°àÕπ
°ÆÀ¡“¬∑’Ë ”§—≠‰¥â·°à

ª√–¡«≈°ÆÀ¡“¬·æàß·≈–æ“≥‘™¬å æ.». 2535 √—∫√Õß ‘∑∏‘‡Àπ◊Õ∑√—æ¬“°√πÈ”„π∑“ßπÈ” ·≈–
∑–‡≈ “∫‰«â„π ¡“µ√“ 1304 (2) «à“ ç “∏“√≥ ¡∫—µ‘¢Õß·ºàπ¥‘ππ—Èπ √«¡∑√—æ¬å ‘π∑ÿ°™π‘¥¢Õß·ºàπ¥‘π
´÷Ëß„™â‡æ◊ËÕ “∏“√≥ª√–‚¬™πå À√◊Õ ß«π‰«â‡æ◊ËÕª√–‚¬™πå√à«¡°—π ‡™àπ... (2) ∑√—æ¬å ‘π ”À√—∫æ≈‡¡◊Õß
„™â√à«¡°—π ‡ªìπµâπ«à“ ∑’Ë™“¬µ≈‘Ëß ∑“ßπÈ” ∑“ßÀ≈«ß ∑–‡≈ “∫...é ¥—ßπ—Èπ πÈ”„π∑“ßπÈ”∑—Ë«‰ª∑’Ë¡‘‰¥âÕ¬Ÿà
„π∑’Ë¥‘π¢ÕßºŸâ„¥∑’Ë¡’°√√¡ ‘∑∏‘Ï®÷ß∂◊Õ‡ªìππÈ”„π∑’Ë “∏“√≥– ´÷Ëß∂◊Õ‡ªìπ “∏“√≥ ¡∫—µ‘¢Õß·ºàπ¥‘π  à«π
æ√–√“™∫—≠≠—µ‘«à“¥â«¬°“√™≈ª√–∑“πÀ≈«ß æ.». 2485 ‰¥â„ÀâÕ”π“®Àπà«¬ß“π∑’Ë‡°’Ë¬«¢âÕß¥”‡π‘π°“√
æ—≤π“°“√™≈ª√–∑“π¿“¬„µâ‡ß◊ËÕπ‰¢«à“ √—∞µâÕß™¥„™â§à“ ‘π‰À¡∑¥·∑πÀ“°¥”‡π‘π°“√‚Õπ∑’Ë¥‘π¢Õß
ºŸâÕ◊Ëπ¡“‡ªìπ¢Õß√—∞

πÕ°®“°π’È °ÆÀ¡“¬‡©æ“–Õ◊ËπÊ µà“ß¡’·π«∑“ß„π°“√°”Àπ¥ ‘∑∏‘‡Àπ◊Õ∑√—æ¬“°√πÈ”„π∑‘»∑“ß‡¥’¬«
°—∫ª√–¡«≈·æàß·≈–æ“≥‘™¬å °≈à“«§◊Õ πÈ”‡ªìπ∑√—æ¬å ‘π¢Õß·ºàπ¥‘π √—∞®÷ß¡’Õ”π“®„π°“√°”Àπ¥
¡“µ√°“√„π°“√æ—≤π“·≈–®—¥°“√À√◊Õ„Àâ ‘∑∏‘¥—ß°≈à“«·°àºŸâÕ◊Ëπ‰¥â ‡™àπ æ√–√“™∫—≠≠—µ‘«à“¥â«¬°“√
 àß‡ √‘¡°“√Õπÿ√—°…åæ≈—ßß“π æ.». 2535 „ÀâÕ”π“®§≥–°√√¡°“√π‚¬∫“¬æ≈—ßß“π·Ààß™“µ‘°”Àπ¥
¡“µ√°“√„¥Ê ∑’Ë‡°’Ë¬«¢âÕß°—∫æ≈—ßß“π·Ààß™“µ‘ ´÷Ëß√«¡∂÷ß∑√—æ¬“°√πÈ”¥â«¬ æ√–√“™∫—≠≠—µ‘°“√
ª√–ª“π§√À≈«ß æ.». 2510 ‰¥âÕπÿ≠“µ„Àâ‡Õ°™π “¡“√∂°àÕ √â“ß·≈–¥”‡π‘π°“√®—¥°“√√–∫∫
™≈ª√–∑“π„π∫“ßæ◊Èπ∑’Ë æ√–√“™∫—≠≠—µ‘°“√™≈ª√–∑“π√“…Æ√å æ.». 2482 „ÀâÕ”π“®∫ÿ§§≈À√◊Õ°≈ÿà¡
§π„π°“√‰¥â√—∫ ‘∑∏‘„π°“√æ—≤π“∑√—æ¬“°√πÈ” µ“¡«‘∏’√–∫∫™≈ª√–∑“π√“…Æ√å ∑—Èßπ’È ‡ªìπ∑’Ë§“¥«à“
√à“ßæ√–√“™∫—≠≠—µ‘«à“¥â«¬∑√—æ¬“°√πÈ”®–°”Àπ¥ ‘∑∏‘‡Àπ◊Õ∑√—æ¬“°√πÈ”‰«â„π∑‘»∑“ß‡¥’¬«°—π«à“
∑√—æ¬“°√πÈ”‡ªìπ∑√—æ¬å ‘π “∏“√≥–À√◊Õ‡ªìπ∑√—æ¬å ‘π¢Õß√—∞´÷Ëß√—∞¡’Õ”π“®„π°“√æ—≤π“·≈–®—¥°“√
‡æ◊ËÕª√–‚¬™πå¢Õßª√–™“™π
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 ”À√—∫°“√ª°ªÑÕß´÷Ëß ‘∑∏‘‡Àπ◊Õ∑√—æ¬“°√πÈ”π—Èπ √—∞∏√√¡πŸ≠ æ.». 2540 ¡‘‰¥â°≈à“«‰«â™—¥‡®π
·µà¡“µ√“ 52 √—∫√Õß ‘∑∏‘¢Õß∫ÿ§§≈∑’Ë®–¡’ à«π√à«¡°—∫√—∞·≈–™ÿ¡™π„π°“√∫”√ÿß√—°…“·≈–°“√‰¥â
ª√–‚¬™πå®“°∑√—æ¬“°√∏√√¡™“µ‘·≈–§«“¡À≈“°À≈“¬∑“ß™’«¿“æ ·≈–„π°“√§ÿâ¡§√Õß  àß‡ √‘¡
·≈–√—°…“§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡ ‡æ◊ËÕ„Àâ¥”√ß™’«‘µÕ¬Ÿà‰¥âÕ¬à“ßª°µ‘·≈–µàÕ‡π◊ËÕß  °≈à“«§◊Õ ‡¡◊ËÕ∑√—æ¬“°√
πÈ”‡ªìπ∑√—æ¬å ‘π “∏“√≥– √—∞Õ“®¡’Õ”π“®„π°“√æ—≤π“·≈–®—¥°“√‰¥â Õ¬à“ß‰√°Á¥’ ª√–™“™π¡’ ‘∑∏‘
Õ—π™Õ∫∏√√¡µ“¡°ÆÀ¡“¬√—∞∏√√¡πŸ≠„π°“√¡’ à«π√à«¡„πª√–‚¬™πå®“°‚§√ß°“√¢Õß√—∞ ·≈–¡’ ‘∑∏‘
√—∫∑√“∫¢âÕ¡Ÿ≈„π§√Õ∫§√Õß¢Õß√—∞ ·≈–¡’ ‘∑∏‘‡¢â“√à«¡„π°√–∫«π°“√æ‘®“√≥“¢Õß‡®â“Àπâ“∑’Ë¢Õß√—∞
„π°“√ªØ‘∫—µ‘√“™°“√∑“ßª°§√Õß„πÕ—π∑’ËÕ“®¡’º≈°√–∑∫µàÕ ‘∑∏‘·≈–‡ √’¿“æ¢Õßµπµ“¡°ÆÀ¡“¬

Õ¬à“ß‰√°Á¥’ À“°ª√“°Ø«à“¡’§«“¡‡ ’¬À“¬‡°‘¥¢÷Èπ®“°°“√æ—≤π“∑√—æ¬“°√πÈ” ‰¡à«à“®–Õ¬Ÿà„π√Ÿª¢Õß
‚§√ß°“√ √â“ß‡¢◊ËÕπ¢π“¥„À≠àÀ√◊Õ„π√Ÿª·∫∫Õ◊Ëπ §ß¡’‡æ’¬ßæ√–√“™∫—≠≠—µ‘ àß‡ √‘¡·≈–§«∫§ÿ¡
§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡·Ààß™“µ‘ æ.». 2535 ∑’Ë¡’∫∑∫—≠≠—µ‘°”Àπ¥„Àâ¡’°“√øÑÕß√âÕß‡æ◊ËÕ„Àâ¡’°“√™¥„™â§à“
 ‘π‰À¡∑¥·∑π ”À√—∫§«“¡‡ ’¬À“¬∑’Ë‡°‘¥¢÷Èπ®“°°“√‡ª≈’Ë¬π·ª≈ß¢Õß ‘Ëß·«¥≈âÕ¡∑’Ë‡°‘¥¢÷Èπ®“°
°‘®°√√¡À√◊Õ‚§√ß°“√∑’Ë√‘‡√‘Ë¡À√◊Õ„Àâ°“√ π—∫ πÿπ‚¥¬√—∞

„π°√≥’∑’Ëª√–™“™π‰¥â√—∫§«“¡‡ ’¬À“¬®“°‚§√ß°“√¢Õß√—∞ ºŸâ‡ ’¬À“¬ “¡“√∂¬◊Ëπ§”øÑÕß‰¥â∑’Ë»“≈
ª°§√Õß ´÷Ëßæ√–√“™∫—≠≠—µ‘«à“¥â«¬°“√®—¥µ—Èß»“≈ª°§√Õß·≈–°√–∫«π«‘∏’æ‘®“√≥“∑“ßª°§√Õß æ.».
2542 °”Àπ¥Õ”π“®»“≈ª°§√Õß„π°“√æ‘®“√≥“§¥’æ‘æ“∑∑’Ë‡°‘¥¢÷Èπ√–À«à“ßª√–™“™πºŸâ∑’Ë‰¥â√—∫§«“¡
‡ ’¬À“¬®“°§” —ËßÀ√◊Õ°“√°√–∑”Õ◊Ëπ„¥¢ÕßÀπà«¬ß“π¢Õß√—∞À√◊Õ‡®â“Àπâ“∑’Ë¢Õß√—∞ À√◊Õ®“° —≠≠“
∑“ßª°§√Õß

„πªí®®ÿ∫—π ¬—ß‰¡à¡’∫∑∫—≠≠—µ‘„¥Ê „π°ÆÀ¡“¬‰∑¬∑’Ë°”Àπ¥∂÷ß°“√·∫àßªíπº≈ª√–‚¬™πåÀ√◊Õ°“√
∫√√‡∑“§«“¡‡ ’¬À“¬∑’Ë‡°‘¥¢÷Èπ®“°‡¢◊ËÕπÀ√◊Õ‚§√ß°“√æ—≤π“∑√—æ¬“°√πÈ” Õ¬à“ß‰√°Áµ“¡ √—∞∏√√¡πŸ≠
√—∫√Õß ‘∑∏‘¢Õß∫ÿ§§≈„π°“√øÑÕß√âÕßÀπà«¬ß“π√“™°“√ √—∞«‘ “À°‘® À√◊Õ√“™°“√ à«π∑âÕß∂‘Ëπ À√◊Õ
Õß§å°“√¢Õß√—∞„¥Ê ∑’Ë‡ªìππ‘µ‘∫ÿ§§≈¿“¬„µâ°ÆÀ¡“¬‰∑¬ ®“°°“√°√–∑”À√◊Õ°“√≈–‡«âπ°“√°√–∑”®“°
‡®â“æπ—°ß“πÀ√◊Õ≈Ÿ°®â“ß¢Õß√—∞ ‡™àπ‡¥’¬«°—∫∑’Ë∫∑∫—≠≠—µ‘„πæ√–√“™∫—≠≠—µ‘ àß‡ √‘¡·≈–√—°…“§ÿ≥¿“æ
 ‘Ëß·«¥≈âÕ¡·Ààß™“µ‘ √—∫√Õß ‘∑∏‘¢Õß∫ÿ§§≈∑’Ë‰¥â√—∫º≈°√–∑∫®“°°“√‡ª≈’Ë¬π·ª≈ß¢Õß ‘Ëß·«¥≈âÕ¡
¿“¬„µâ°√Õ∫¢Õßæ√–√“™∫—≠≠—µ‘π’È„Àâ‰¥â√—∫°“√™¥„™â§à“ ‘π‰À¡∑¥·∑π ”À√—∫§«“¡‡ ’¬À“¬∑’Ë‡°‘¥¢÷Èπ
„π°“√π’È ¢âÕ∫∑π’È “¡“√∂π”¡“ª√—∫„™â‰¥â ”À√—∫°√≥’øÑÕß√âÕß‡æ◊ËÕ¢Õ§à“ ‘π‰À¡∑¥·∑πµàÕ§«“¡
‡ ’¬À“¬∑’Ë‡°‘¥¢÷Èπ®“°°“√ √â“ß‡¢◊ËÕπ À√◊Õ°“√¥”‡π‘π°“√¢Õß‡¢◊ËÕπ ·≈–µ“¡∑’Ë°≈à“«‰«â‡∫◊ÈÕßµâπ·≈â««à“
æ√–√“™∫—≠≠—µ‘°“√®—¥µ—Èß»“≈ª°§√Õß·≈–°√–∫«π«‘∏’æ‘®“√≥“∑“ßª°§√Õß°Á√—∫√Õß ‘∑∏‘¢Õß
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ª√–™“™π„π°“√¬◊ËπøÑÕß§¥’ª°§√Õß∑’Ë»“≈ª°§√Õß‡æ◊ËÕ¢Õ√—∫§à“ ‘π‰À¡∑¥·∑πµàÕ§«“¡‡ ’¬À“¬∑’Ë
‡°‘¥¢÷Èπ®“°°“√°√–∑”¢Õß√—∞ À√◊Õ‡®â“Àπâ“∑’Ë¢Õß√—∞ À√◊Õ∫ÿ§§≈„¥Ê „π à«π∑’Ë‡°’Ë¬«¢âÕß°—∫ —≠≠“
∑“ßª°§√Õß ´÷Ëßπà“®–√«¡∂÷ß°“√øÑÕß√âÕß‡√’¬°§à“‡ ’¬À“¬ ”À√—∫§«“¡‡ ’¬À“¬Õ—π‡°‘¥®“°°“√ √â“ß
‡¢◊ËÕπ¥â«¬

‡ªìπ∑’Ëπà“ —ß‡°µ«à“ ‰¡à¡’∫∑∫—≠≠—µ‘„¥Ê ‰¡à«à“„π°ÆÀ¡“¬√—∞∏√√¡πŸ≠À√◊Õ°ÆÀ¡“¬Õ◊Ëπ„¥ ∑’Ë¡’
∫∑∫—≠≠—µ‘§ÿâ¡§√Õß ‘∑∏‘·≈–°“√¡’ à«π√à«¡„π°“√µ—¥ ‘π„®¢Õß™πæ◊Èπ‡¡◊Õß·≈–°≈ÿà¡™“«‡¢“

°“√ª√–‡¡‘πº≈°√–∑∫ ‘Ëß·«¥≈âÕ¡

√—∞∏√√¡πŸ≠√–∫ÿ«à“ ‚§√ß°“√À√◊Õ°‘®°√√¡∑’ËÕ“®°àÕ„Àâ‡°‘¥º≈°√–∑∫Õ¬à“ß√ÿπ·√ßµàÕ ‘Ëß·«¥≈âÕ¡®–
°√–∑”¡‘‰¥â ‡«âπ·µà®–‰¥â»÷°…“·≈–ª√–‡¡‘πº≈°√–∑∫µàÕ§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡ ¢âÕ°”Àπ¥‡¥’¬«°—ππ’È
ª√“°Ø„πæ√–√“™∫—≠≠—µ‘ àß‡ √‘¡·≈–√—°…“§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡·Ààß™“µ‘ ·≈–¬—ß¡’°“√ÕÕ°ª√–°“»
°√–∑√«ß∑’Ë‡°’Ë¬«¢âÕß®”π«π¡“°„π™à«ßªï æ.». 2535 - 2543 ∑’Ë ”§—≠ª√–°“»°√–∑√«ß«‘∑¬“»“ µ√å
‡∑§‚π‚≈¬’·≈– ‘Ëß·«¥≈âÕ¡‰¥â√–∫ÿ¢π“¥¢Õß‚§√ß°“√æ—≤π“πÈ”∑’ËµâÕß∑”°“√ª√–‡¡‘πº≈°√–∑∫œ ´÷Ëß
‡ß◊ËÕπ‰¢‡À≈à“π’È∂Ÿ°π”¡“„™â ”À√—∫°“√«“ß·ºπ °“√°àÕ √â“ß ·≈–/À√◊Õ °“√¥”‡π‘π°“√¢Õß‡¢◊ËÕπ¢π“¥
„À≠àÕ’°¥â«¬

„π¿“§ºπ«°¢Õßª√–°“»°√–∑√«ß«‘∑¬“»“ µ√åœ ªï æ.». 2535 ‰¥â√–∫ÿ„Àâ√“¬ß“π°“√ª√–‡¡‘πº≈
°√–∑∫œ ®–µâÕß¡’·≈–¥”‡π‘π°“√«‘‡§√“–Àå¢âÕ¡Ÿ≈‡°’Ë¬«°—∫ (°)   ¿“æ∑“ß°“¬¿“æ¢Õß ‘Ëß·«¥≈âÕ¡
(¢)  ¿“æ¢Õß∑√—æ¬“°√∑“ß™’«¿“æ (§) ¡Ÿ≈§à“„π°“√„™âª√–‚¬™πå¢Õß¡πÿ…¬å ·≈– (ß) §ÿ≥¿“æ™’«‘µ

 ”À√—∫°√≥’ (§) ·≈– (ß) π—Èπ°“√ª√–‡¡‘πº≈°√–∑∫œ ®–µâÕß∑”∑—Èß∑“ß¥â“π —ß§¡  ÿ¢¿“æ·≈–
«—≤π∏√√¡¥â«¬ ·≈–„π√–À«à“ß°√–∫«π°“√®—¥‡µ√’¬¡°“√ª√–‡¡‘πº≈°√–∑∫œ ®–µâÕß¡’°“√À“√◊Õ
√à«¡°—π√–À«à“ßÀπà«¬ß“π∑’Ë‡°’Ë¬«¢âÕß·≈–µ—«·∑π®“°™ÿ¡™π∑âÕß∂‘Ëπ·≈–ºŸâ‡™’Ë¬«™“≠Õ‘ √–  Õ¬à“ß‰√°Áµ“¡
°“√ª√–‡¡‘πº≈°√–∑∫ ‘Ëß·«¥≈âÕ¡¥—ß°≈à“«‰¡à√«¡∂÷ß°“√µ√«® Õ∫·≈–°“√ª√–‡¡‘πº≈¿“¬À≈—ß‡ √Á®
 ‘Èπ°“√°àÕ √â“ß‚§√ß°“√ ·≈–‡¡◊ËÕ‡ªìπ¥—ßπ’È ¡“µ√°“√∫√√‡∑“§«“¡‡ ’¬À“¬∑’Ë‡°‘¥¢÷Èπ‡¡◊ËÕ‚§√ß°“√‡√‘Ë¡
¥”‡π‘π°“√·≈â« À√◊Õ§«“¡‡ ’¬À“¬∑’Ëµ√«®æ∫®“°°“√µ√«® Õ∫„π¿“¬À≈—ß®÷ß‰¡à¡’√–∫ÿ‰«â

°“√‡¢â“∂÷ß¢âÕ¡Ÿ≈·≈–°“√¡’ à«π√à«¡„π°“√µ—¥ ‘π„®¢Õßª√–™“™π

„πªí®®ÿ∫—π ·¡â®–‰¡à¡’∫∑∫—≠≠—µ‘‡©æ“– ∑’Ë°”Àπ¥·≈–‡ªî¥‚Õ°“ „Àâª√–™“™π “¡“√∂‡¢â“∂÷ß¢âÕ¡Ÿ≈
‡°’Ë¬«°—∫°“√®—¥°“√∑√—æ¬“°√πÈ” µ≈Õ¥®π°“√«“ß·ºπ °“√°àÕ √â“ß·≈–°“√¥”‡π‘π°“√¢Õß‡¢◊ËÕπ‰¥â
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·µà∫∑∫—≠≠—µ‘¢Õß√—∞∏√√¡πŸ≠‰¥â°”Àπ¥À≈—°∑—Ë«‰ª‰«â«à“ ∫ÿ§§≈¡’ ‘∑∏‘„π°“√‡¢â“∂÷ß¢âÕ¡Ÿ≈¢à“« “√∑’ËÕ¬Ÿà
„π§«“¡§√Õ∫§√Õß¢ÕßÀπà«¬ß“π√“™°“√ √—∞«‘ “À°‘® ·≈–√“™°“√ à«π∑âÕß∂‘Ëπ Õ¬à“ß‰√°Áµ“¡ À“°
°“√‡ªî¥‡º¬¢âÕ¡Ÿ≈°√–∑∫µàÕ§«“¡¡—Ëπ§ß §«“¡ª≈Õ¥¿—¬¢Õß “∏“√≥– À√◊Õ ‘∑∏‘¢Õß∫ÿ§§≈Õ◊Ëπ
°Á‰¡àÕ“®‡ªî¥‡º¬‰¥â ·≈–√—∞∏√√¡πŸ≠¬—ß√–∫ÿ‡æ‘Ë¡‡µ‘¡Õ’°¥â«¬«à“ ∫ÿ§§≈¡’ ‘∑∏‘¡’ à«π√à«¡„π°√–∫«π°“√
æ‘®“√≥“¢Õß‡®â“Àπâ“∑’Ë„π°“√ªØ‘∫—µ‘√“™°“√∑“ßª°§√ÕßÕ—π¡’º≈À√◊ÕÕ“®¡’º≈°√–∑∫µàÕ ‘∑∏‘·≈–
‡ √’¿“æ¢Õßµπ ∑—Èßπ’Èµ“¡∑’Ë°ÆÀ¡“¬∫—≠≠—µ‘  ¥—ßπ—Èπ Õ“®°≈à“«‰¥â«à“ ¢âÕ∫∑¢Õß°ÆÀ¡“¬√—∞∏√√¡πŸ≠
π’È‡ªìπ∫∑∫—≠≠—µ‘∑—Ë«‰ª∑’Ë “¡“√∂ª√—∫„™â°—∫°“√‡¢â“∂÷ß¢âÕ¡Ÿ≈∑’Ë‡°’Ë¬«¢âÕß°—∫°“√æ—≤π“∑√—æ¬“°√πÈ”
À√◊Õ°“√ √â“ß‡¢◊ËÕπ‰¥â  πÕ°®“°π’È æ√–√“™°ƒ…Æ’°“«à“¥â«¬À≈—°‡°≥±å·≈–«‘∏’°“√∫√‘À“√°‘®°“√
∫â“π‡¡◊Õß∑’Ë¥’ æ.». 2546 ¡“µ√“ 8 √–∫ÿ„Àâ¡’°“√√—∫øíß§«“¡§‘¥‡ÀÁπ®“°ª√–™“™π°àÕπ°“√¥”‡π‘π°“√
∫√‘À“√√“™°“√„¥∑’ËÕ“®¡’º≈°√–∑∫µàÕª√–™“™π ‚¥¬¡’°“√»÷°…“¢âÕ¥’¢âÕ‡ ’¬ ·≈–™’È·®ß∑”§«“¡
‡¢â“„®„Àâ°—∫ª√–™“™π∑√“∫∂÷ßº≈ª√–‚¬™πå∑’Ë®–‰¥â√—∫ ´÷Ëß√«¡∂÷ß°“√‡ªî¥‡º¬¢âÕ¡Ÿ≈¢Õß√—∞„Àâ°—∫
ª√–™“™π‰¥â√—∫√Ÿâ¥â«¬

æ√–√“™∫—≠≠—µ‘ àß‡ √‘¡·≈–√—°…“§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡·Ààß™“µ‘¬◊π¬—πÀ≈—°°“√¥—ß°≈à“«‚¥¬°”Àπ¥„Àâ
∫ÿ§§≈¡’ ‘∑∏‘‰¥â√—∫¢âÕ¡Ÿ≈À√◊Õ¢à“« “√®“°√—∞∫“≈‡°’Ë¬«°—∫°“√ àß‡ √‘¡·≈–°“√√—°…“§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡
·Ààß™“µ‘·≈–√–∫ÿ«à“Àπà«¬ß“π¢Õß√—∞¡’Àπâ“∑’ËµâÕß®—¥æ‘¡æå¢âÕ¡Ÿ≈∑’Ë‡ªìπ∑“ß°“√≈ßª√–°“»„π
√“™°‘®®“πÿ‡∫°…“¥â«¬

°√–∫«π°“√„π°“√µ—¥ ‘π„®‡°’Ë¬«°—∫°“√ √â“ß‡¢◊ËÕπÀ√◊Õ ‘Ëß°àÕ √â“ß∑“ßπÈ”Õ◊ËπÊ §«√µâÕß‚ª√àß„ 
∂÷ß·¡â«à“°ÆÀ¡“¬·≈–°Æ√–‡∫’¬∫∑’Ë¡’Õ¬Ÿà„πªí®®ÿ∫—π®–‰¡à¡’∫∑∫—≠≠—µ‘‡©æ“–·µàÀ≈—°°ÆÀ¡“¬‡∑à“∑’Ë¡’Õ¬Ÿà
‡™àπ ∑’Ëª√“°Æ„πæ√–√“™°ƒ…Æ’°“«à“¥â«¬À≈—°‡°≥±å·≈–«‘∏’°“√∫√‘À“√°‘®°“√∫â“π‡¡◊Õß∑’Ë¥’ æ.». 2546
À√◊Õ„πæ√–√“™∫—≠≠—µ‘«à“¥â«¬¢âÕ¡Ÿ≈¢à“« “√¢Õß√“™°“√ æ.». 2540  ∑’Ë°”Àπ¥„ÀâÀπà«¬ß“π¢Õß√—∞
µ’æ‘¡æå¢âÕ¡Ÿ≈¢Õß√“™°“√„π√“™°‘®®“πÿ‡∫°…“ πà“®– “¡“√∂π”¡“ª√—∫„™â‡æ◊ËÕ™à«¬„Àâ‡°‘¥§«“¡
‚ª√àß„ „π°“√µ—¥ ‘π„®¢Õß√—∞∑’Ë‡°’Ë¬«¢âÕß°—∫°“√æ—≤π“∑√—æ¬“°√πÈ”À√◊Õ°“√ √â“ß‡¢◊ËÕπ

°“√∫√‘À“√®—¥°“√‚§√ß √â“ß¢Õß‚§√ß°“√æ—≤π“∑√—æ¬“°√πÈ”

·¡â«à“‰¡à¡’∫∑∫—≠≠—µ‘„¥„π°ÆÀ¡“¬‰∑¬∑’Ë«“ß·π«∑“ßÀ√◊ÕÀ≈—°‡°≥±å∑—Ë«‰ª„π°“√∫√‘À“√®—¥°“√
‚§√ß √â“ß¢Õß‚§√ß°“√æ—≤π“∑√—æ¬“°√πÈ”‚¥¬‡©æ“–°“√ √â“ß‡¢◊ËÕπ Õ¬à“ß‰√°Áµ“¡ ∫∑∫—≠≠—µ‘∫“ß
¡“µ√“„πæ√–√“™∫—≠≠—µ‘°“√™≈ª√–∑“πÀ≈«ß æ.». 2485 ∑’Ë “¡“√∂ª√—∫„™â‰¥â

 ”À√—∫°“√°“√ª√—∫ª√ÿß°“√¥”‡π‘π°“√·≈–§«“¡ª≈Õ¥¿—¬¢Õß‡¢◊ËÕππ—Èπ §ß¡’‡æ’¬ßæ√–√“™∫—≠≠—µ‘
°“√™≈ª√–∑“πÀ≈«ß∑’Ë°”Àπ¥„Àâ°√¡™≈ª√–∑“π¡’Àπâ“∑’Ë„π°“√∫”√ÿß√—°…“·≈–¥Ÿ·≈§«“¡ª≈Õ¥¿—¬
¢Õß‡¢◊ËÕπ



74

°“√¥”‡π‘π°“√µ“¡

°ÆÀ¡“¬‰∑¬‰¡à¡’∫∑∫—≠≠—µ‘æ‘‡»…∑’Ë°”Àπ¥„Àâ¡’°“√µ√«® Õ∫°“√¥”‡π‘π°“√µ“¡æ—π∏–µ“¡
°ÆÀ¡“¬  Õ¬à“ß‰√°Á¥’ ¢âÕ∫∑∑’ËÕ“®∫—ß§—∫„™â∑“ßÕâÕ¡‰¥â §◊Õ æ√–√“™∫—≠≠—µ‘°“√®—¥µ—Èß»“≈ª°§√Õß
·≈–°√–∫«π«‘∏’æ‘®“√≥“∑“ßª°§√Õß æ.». 2542 ´÷Ëß√—∫√Õß ‘∑∏‘„π°“√¬◊Ëπ§”øÑÕß‡æ◊ËÕ°“√™¥„™â·≈–
∫√√‡∑“§«“¡‡ ’¬À“¬Õ—π‡°‘¥®“°°“√°√–∑”·≈–≈–‡«âπ°“√°√–∑”¢ÕßÀπà«¬ß“π√“™°“√À√◊Õ
‡®â“Àπâ“∑’Ë¢Õß√—∞ À√◊Õ‡¡◊ËÕ¡’¢âÕæ‘æ“∑∑’Ë‡°’Ë¬«¢âÕß°—∫ —≠≠“∑“ßª°§√Õß ‚¥¬»“≈ª°§√ÕßÕ“®¡’§” —Ëß
„Àâ ¬ÿµ‘ √–ß—∫ À√◊Õ ¬°‡≈‘° ‚§√ß°“√Àπ÷Ëß‰¥â À“°æ∫«à“Àπà«¬ß“π¢Õß√—∞„™âÕ”π“®‚¥¬¡‘™Õ∫¥â«¬
°ÆÀ¡“¬„π°“√ÕÕ°°Æ §” —ËßÕ◊Ëπ„¥πÕ°‡Àπ◊Õ‰ª®“°Õ”π“® À√◊Õ°√–∑”‰¡à∂Ÿ°µâÕßµ“¡√Ÿª·∫∫¢—ÈπµÕπ
À√◊Õ«‘∏’°“√Õ—π‡ªìπ “√– ”§—≠∑’Ë°”Àπ¥‰«â ´÷Ëß∫∑∫—≠≠—µ‘π’ÈÕ“®ª√—∫„™â‡æ◊ËÕ„Àâ‚§√ß°“√ √â“ß‡¢◊ËÕπ
À√◊Õ°“√¥”‡π‘π°“√¢Õß‡¢◊ËÕπ ‡ªìπ‰ª‚¥¬ª√°µ‘‡√’¬∫√âÕ¬ ¡‘©–π—ÈπÀπà«¬ß“π¢Õß√—∞∑’Ë‡°’Ë¬«¢âÕß®–µâÕß
∂Ÿ°¥”‡π‘π°“√øÑÕß√âÕß®“°°“√∑’Ë‰¡à‰¥âªØ‘∫—µ‘µ“¡æ—π∏–µ“¡°ÆÀ¡“¬

°“√Õπÿ√—°…å√–∫∫π‘‡«»∑“ßπÈ”·≈–∑√—æ¬“°√∑“ß™’«¿“æ

·¡â«à“®–‰¡à¡’∫∑∫—≠≠—µ‘‡©æ“– ∑’Ë§ÿâ¡§√Õß∑“ßπÈ”À√◊Õ·¡àπÈ”∑’Ë‰À≈ºà“πæ◊Èπ∑’Ë§ÿâ¡§√Õß ∫∑∫—≠≠—µ‘∫“ß
¡“µ√“¢Õßæ√–√“™∫—≠≠—µ‘ªÉ“ ß«π·Ààß™“µ‘ (©∫—∫·°â‰¢‡æ‘Ë¡‡µ‘¡ æ.». 2522)  “¡“√∂π”¡“ª√—∫„™â‰¥â
‡π◊ËÕß®“° æ√–√“™∫—≠≠—µ‘©∫—∫π’È°”Àπ¥π‘¬“¡§«“¡À¡“¬¢Õß§”«à“ çªÉ“ ß«πé «à“ À¡“¬§«“¡
√«¡∂÷ß ¿Ÿ‡¢“ Àâ«¬ ÀπÕß §≈Õß ∫÷ß ∫“ß ≈”πÈ” ∑–‡≈ “∫ ‡°“– ·≈–∑’Ë™“¬∑–‡≈∑’Ë¬—ß¡‘‰¥â¡’∫ÿ§§≈‰¥â
¡“µ“¡°ÆÀ¡“¬ ·≈–æ√–√“™∫—≠≠—µ‘©∫—∫π’È¬—ß‰¥â√–∫ÿÕ’°«à“°“√‡ª≈’Ë¬π·ª≈ß‡¢µÀ√◊Õ°“√‡æ‘°∂Õπ
ªÉ“ ß«π·Ààß™“µ‘ªÉ“„¥ ‰¡à«à“∑—ÈßÀ¡¥À√◊Õ∫“ß à«π „Àâ°√–∑”‰¥â‚¥¬ÕÕ°°Æ°√–∑√«ß Õ¬à“ß‰√°Áµ“¡
°ÁÕπÿ≠“µ„Àâ√—∞ “¡“√∂„™â Õ¬ªÉ“ ß«π∑—ÈßÀ¡¥À√◊Õ∫“ß à«π‡æ◊ËÕª√–‚¬™πå¢Õß√—∞‰¥â ∑—Èßπ’È‚¥¬ª√–°“»
¢Õß√—∞¡πµ√’«à“°“√°√–∑√«ßœ Õ¬à“ß‰√°Á¥’ æ√–√“™∫—≠≠—µ‘π’È¬—ß¡‘‰¥â°”Àπ¥À≈—°‡°≥±å‡©æ“– ”À√—∫
≈—°…≥–¢Õß·¡àπÈ”∑’Ë®–‰¥â√—∫°“√§ÿâ¡§√Õß ·≈–¬—ß‰¡à¡’°“√°”Àπ¥¡“µ√°“√„¥Ê „π°“√ªÑÕß°—π
≈¥·≈–/À√◊Õ ∫√√‡∑“º≈°√–∑∫∑“ß≈∫Õ—π‡°‘¥®“°‡¢◊ËÕπÀ√◊Õ·¡àπÈ”∑’Ë‰À≈ºà“πæ◊Èπ∑’ËªÉ“ ß«π

æ√–√“™∫—≠≠—µ‘ ß«π·≈–§ÿâ¡§√Õß —µ«åªÉ“ æ.». 2535 °”Àπ¥„Àâ¡’°“√§ÿâ¡§√Õßæ—π∏ÿå —µ«å∑’Ë°”≈—ß®–
 Ÿ≠æ—π∏ÿå Õ¬à“ß‰√°Áµ“¡ ªí®®ÿ∫—π°Á¬—ß‰¡à¡’¡“µ√°“√„¥Ê ∑’Ë°”Àπ¥„Àâ¡’°“√ªÑÕß°—π ≈¥ ·≈–/À√◊Õ
∫√√‡∑“º≈°√–∑∫∑“ß≈∫Õ—π‡°‘¥®“°‡¢◊ËÕπµàÕ™π‘¥æ—π∏ÿå —µ«å‡À≈à“π—Èπ

·¡àπÈ”∑’Ë„™â√à«¡°—π

ª√–‡∑»‰∑¬‡ªìπ¿“§’Õπÿ —≠≠“«à“¥â«¬°“√æ—≤π“∑’Ë¬—Ëß¬◊π¢Õß·¡àπÈ”‚¢ß æ.». 2538 ·µàª√–‡∑»‰∑¬¬—ß‰¡à
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‡§¬ÕÕ°°ÆÀ¡“¬À√◊Õ°Æ√–‡∫’¬∫‡©æ“–©∫—∫„¥‡æ◊ËÕÕπÿ«—µ‘Õπÿ —≠≠“«à“¥â«¬°“√æ—≤π“∑’Ë¬—Ëß¬◊π¢Õß
·¡àπÈ”‚¢ß ·≈–„π∞“π–∑’Ë‡ªìπª√–‡∑»∑’Ë‡ªìπ∑â“¬πÈ”¢Õß·¡àπÈ”‚¢ß ª√–‡∑»‰∑¬‡ª√“–∫“ßµàÕªí≠À“πÈ”·≈âß
·≈–‚§√ß°“√‡¢◊ËÕπ∑’Ë √â“ß°—Èπ≈”πÈ” “¬ª√–∏“π¢Õß·¡àπÈ”‚¢ß ‚¥¬‡©æ“–‚§√ß°“√ √â“ß‡¢◊ËÕπ„πª√–‡∑»®’π

‡ªìπ∑’Ë§“¥À«—ß«à“  √à“ßæ√–√“™∫—≠≠—µ‘«à“¥â«¬∑√—æ¬“°√πÈ”©∫—∫∑’Ë°”≈—ß¬°√à“ßÕ¬Ÿàπ’È®–°”Àπ¥„Àâ¡’°“√
®—¥µ—Èß§≥–°√√¡°“√∑√—æ¬“°√πÈ”·Ààß™“µ‘ µ≈Õ¥®π§≥–°√√¡°“√≈ÿà¡πÈ”¢÷Èπ¡“ ‚¥¬Õ”π“®Àπâ“∑’Ë¢Õß
§≥–°√√¡°“√‡À≈à“π’È®–‡°’Ë¬«æ—π°—∫ (°) °“√®—¥°“√πÈ” (¢) °“√°”Àπ¥ ‘∑∏‘„π°“√„™âπÈ” (§) °“√√–ß—∫
¢âÕæ‘æ“∑√–À«à“ß≈ÿà¡πÈ” ·≈– (ß) °“√°√–µÿâπ„Àâ‡°‘¥°“√¡’ à«π√à«¡¢Õßª√–™“™π·≈–°“√∑”ª√–™“
æ‘®“√≥å∑—Èß„π√–¥—∫™“µ‘·≈–„π√–¥—∫µË”°«à“ ·≈–‡ªìπ∑’Ë§“¥À«—ßÕ’°¥â«¬‡™àπ°—π«à“ √à“ßæ√–√“™∫—≠≠—µ‘
«à“¥â«¬∑√—æ¬“°√πÈ”®–°”Àπ¥„Àâ§≥–°√√¡°“√∑√—æ¬“°√πÈ”·Ààß™“µ‘µâÕßπ”¢âÕ‡ πÕ·π–·≈–§«“¡
‡ÀÁπµà“ßÊ ®“° “∏“√≥™π¡“√à«¡æ‘®“√≥“„π°“√¬°√à“ßπ‚¬∫“¬πÈ”√–¥—∫™“µ‘

¢âÕ‡ πÕ·π–

π‚¬∫“¬·≈–¬ÿ∑∏»“ µ√å√–¥—∫™“µ‘©∫—∫ ¡∫Ÿ√≥å∑’Ë‡°’Ë¬«¢âÕß°—∫°“√æ—≤π“∑√—æ¬“°√πÈ”®–µâÕß¡’¢âÕ∫∑
∑’Ë∑”„Àâ·πà„®‰¥â«à“  “∏“√≥™π “¡“√∂‡¢â“∂÷ß¢âÕ¡Ÿ≈   ·≈–ª√–™“™πµâÕß¡’ à«π√à«¡„π°“√µ—¥ ‘π„®
º≈°“√æ‘®“√≥“·≈–ª√–‡¡‘πº≈°√–∑∫µàÕ§ÿ≥¿“æ ‘Ëß·«¥≈âÕ¡®–µâÕß‡¢â“¡“Õ¬Ÿà„π°√Õ∫π‚¬∫“¬¥â“π
∑√—æ¬“°√πÈ”¢Õß™“µ‘¥â«¬ ·¡â«à“°“√»÷°…“©∫—∫π’È √ÿª‰¥â«à“ °√Õ∫π‚¬∫“¬·≈–°ÆÀ¡“¬‰∑¬∑’Ë¡’Õ¬Ÿà
¡‘‰¥â¢—¥·¬âßÀ√◊Õ¡’ª√–‡¥Áπ∑’Ë·µ°µà“ß‰ª®“°¬ÿ∑∏»“ µ√åÀ≈—° 7 ª√–°“√¢Õß WCD ·µàÀ“°µâÕß°“√
 π—∫ πÿπ°“√π”¬ÿ∑∏»“ µ√å∑—Èß 7 ª√–°“√¢Õß WCD ¡“ª√—∫„™â ∫∑ √ÿª‡™‘ßπ‚¬∫“¬©∫—∫π’È¡’¢âÕ‡ πÕ·π–
¥—ßπ’È

π‚¬∫“¬æ—≤π“‡»√…∞°‘®·≈– —ß§¡·Ààß™“µ‘

·ºπæ—≤π“‡»√…∞°‘®·≈– —ß§¡·Ààß™“µ‘‡ªìππ‚¬∫“¬¥â“π°“√æ—≤π“∑’Ë ”§—≠∑’Ë ÿ¥¢Õßª√–‡∑»‰∑¬ „π
·ºπæ—≤π“œ ©∫—∫∑’Ë 9 ¡‘‰¥â„Àâ§«“¡ ”§—≠Õ¬à“ß‡æ’¬ßæÕ°—∫ª√–‡¥Áπ‡√◊ËÕß°“√‡ ◊ËÕ¡§ÿ≥¿“æ¢Õß
 ‘Ëß·«¥≈âÕ¡¿“¬„πª√–‡∑»  πÕ°®“°π’È π‚¬∫“¬·≈–·ºπ«‘ —¬∑—»πåœ ‡ªìπ·ºπ√–¬–¬“«¥â“π°“√®—¥°“√
 ‘Ëß·«¥≈âÕ¡¢Õß‰∑¬´÷Ëß§«√‰¥â√—∫°“√∑∫∑«π‡ªìπ√–¬–Ê ‡æ◊ËÕ„Àâ·π«∑“ßªØ‘∫—µ‘∑’Ë‡°‘¥®“°°“√·ª≈ß
·ºπœ ¥—ß°≈à“« Õ¥§≈âÕß·≈– Õ¥√—∫°—∫ ¿“æ‡»√…∞°‘®  —ß§¡ ·≈–«—≤π∏√√¡∑’Ë‡ª≈’Ë¬π·ª≈ß‰ª

°“√»÷°…“∑∫∑«π‚§√ß √â“ß¥â“ππ‚¬∫“¬·≈–°ÆÀ¡“¬∑’Ë¡’Õ¬Ÿà∑’Ë‡°’Ë¬«¢âÕß°—∫°“√®—¥°“√∑√—æ¬“°√πÈ”
¢Õß‰∑¬§âπæ∫¥â«¬«à“ ¡’§«“¡‡À≈◊ËÕ¡≈È”¢Õß‡«≈“„π°“√®—¥∑”·ºπæ—≤π“‡»√…∞°‘®·≈– —ß§¡
·Ààß™“µ‘°—∫π‚¬∫“¬·≈–·ºπ«‘ —¬∑—»πåœ ¢Õß°√–∑√«ß∑√—æ¬“°√∏√√¡™“µ‘·≈– ‘Ëß·«¥≈âÕ¡
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‚¥¬ ¿“æ—≤π“‡»√…∞°‘®·≈– —ß§¡·Ààß™“µ‘®–®—¥∑”·ºπæ—≤π“‡»√…∞°‘®œ ∑ÿ°Ê 5 ªï „π¢≥–∑’Ëπ‚¬∫“¬
·≈–·ºπ«‘ —¬∑—»πå®–¡’º≈∫—ß§—∫„™â∂÷ßªï 2559 ¥—ßπ—Èπ ®÷ßÕ“®°≈à“«‰¥â«à“ À“°Àπà«¬ß“π∑’Ë‡°’Ë¬«¢âÕß°—∫
π‚¬∫“¬∑—Èß Õß “¡“√∂°”Àπ¥„Àâ°“√®—¥∑”À√◊Õ∑∫∑«ππ‚¬∫“¬¥—ß°≈à“«Õ¬Ÿà„π™à«ß‡«≈“‡¥’¬«°—π‰¥â
°Áπà“®–∑”„Àâ∑‘»∑“ß·≈–·π«π‚¬∫“¬À≈—°¢Õßª√–‡∑»∑’Ë‡°’Ë¬«¢âÕß°—∫°“√æ—≤π“‡»√…∞°‘®·≈–°“√
®—¥°“√∑√—æ¬“°√∂Ÿ°°”Àπ¥¢÷Èπ®“°¿“æ√«¡∑’Ë‰¥â«‘‡§√“–Àåªí®®—¬µà“ßÊ Õ¬à“ß∫Ÿ√≥“°“√ ·≈–∑”„Àâ
π‚¬∫“¬∑—Èß Õß¡’§«“¡ Õ¥§≈âÕß·≈– Õ¥√—∫°—∫§«“¡µâÕß°“√„π°“√æ—≤π“‡»√…∞°‘®  —ß§¡·≈– ‘Ëß
·«¥≈âÕ¡¢Õßª√–‡∑» ´÷Ëß®– àßº≈√–¬–¬“«µàÕ‚§√ß √â“ß∑“ß‡»√…∞°‘®¢Õß‰∑¬∑’Ë¬—ßÕ“»—¬ª√–‚¬™πå
®“°∑√—æ¬“°√∏√√¡™“µ‘‡ªìπªí®®—¬À≈—°„π°“√¢—∫‡§≈◊ËÕπ§«“¡‡®√‘≠‡µ‘∫‚µ∑“ß‡»√…∞°‘®¢Õßª√–‡∑»

∂÷ß·¡â«à“°“√æ—≤π“∑√—æ¬“°√πÈ”®–¬—ß§ß‡ªìπ°ÿ≠·® ”§—≠ ”À√—∫°“√æ—≤π“‡»√…∞°‘®·≈– —ß§¡·Ààß™“µ‘
·µà„πªí®®ÿ∫—ππ’È √—∞∫“≈¬—ß‰¡à¡’π‚¬∫“¬‡°’Ë¬«°—∫°“√æ—≤π“πÈ”∑’Ë™—¥‡®π ¥—ßπ—Èπ ‡ªìπ∑’Ë§“¥À«—ß«à“ √à“ßæ√–-
√“™∫—≠≠—µ‘«à“¥â«¬∑√—æ¬“°√πÈ”®–°”Àπ¥„ÀâÀπà«¬ß“π∑’Ë‡°’Ë¬«¢âÕß¡’·π«∑“ß·≈–∑‘»∑“ß„π°“√æ—≤π“
∑√—æ¬“°√πÈ”Õ¬à“ß‰√ ‚¥¬‡©æ“–Õ¬à“ß¬‘Ëß„π à«π∑’Ë‡°’Ë¬«°—∫°“√°àÕ √â“ß‡¢◊ËÕπ¢π“¥„À≠à·≈– “∏“√≥Ÿª‚¿§
Õ◊ËπÊ ∑—Èßπ’È ‚¥¬π”¢âÕ§‘¥‡ÀÁπ¢Õßª√–™“™π‡¢â“√à«¡æ‘®“√≥“„π°“√¬°√à“ßπ‚¬∫“¬¥—ß°≈à“«¥â«¬

π‚¬∫“¬√—∞∫“≈§«√°”Àπ¥„Àâ¡’°“√æ—≤π“·≈–§ÿâ¡§√Õßº≈ª√–‚¬™πå¢Õß “∏“≥™π∑’Ë‡°‘¥¢÷Èπ®“°°“√
„™â∑√—æ¬“°√πÈ” ‚¥¬‡©æ“–Õ¬à“ß¬‘Ëß ∫∑∫“∑¢Õß√—∞∫“≈„π°“√·°â‰¢ªí≠À“¢âÕæ‘æ“∑„πª√–‡¥Áπ‡√◊ËÕß
∑√—æ¬“°√πÈ”®–µâÕß°”Àπ¥¢÷ÈπÕ¬à“ß™—¥‡®π πÕ°®“°π’È °“√°”Àπ¥µ—«™’È«—¥§«“¡ ”‡√Á®¢Õßß“π°Á‡ªìπ
Õ’°ªí®®—¬Àπ÷Ëß∑’Ë®–™à«¬„Àâ°“√µ√«® Õ∫º≈ß“π ¡’§«“¡™—¥‡®π¡“°¬‘Ëß¢÷Èπ

°“√‡ª≈’Ë¬π·ª≈ß∑“ß°ÆÀ¡“¬

„πªí®®ÿ∫—π ¬—ß‰¡à¡’°ÆÀ¡“¬¿“¬„π¢Õß‰∑¬∑’Ë¢—¥·¬âß°—∫¬ÿ∑∏»“ µ√åÀ≈—° 7 ª√–°“√¢Õß WCD Õ¬à“ß‰√
°Áµ“¡  ‘∑∏‘¢Õß°≈ÿà¡§π∑’Ë¥âÕ¬‚Õ°“  (‡™àπ °≈ÿà¡™πæ◊Èπ‡¡◊Õß,  µ√’·≈–™π°≈ÿà¡πâÕ¬) §«√‰¥â√—∫°“√
°≈à“«‰«â ‡π◊ËÕß®“°°≈ÿà¡§π‡À≈à“π’È‡ªìπ°≈ÿà¡§π¥âÕ¬‚Õ°“ ·≈–¡’§«“¡‡ª√“–∫“ßµàÕ°“√‡ª≈’Ë¬π·ª≈ß
¢Õß ‘Ëß·«¥≈âÕ¡√Õ∫Ê µ—«  ‘∑∏‘¢Õß§π°≈ÿà¡π’È®÷ß§«√√–∫ÿ‰«â‡ªìπæ‘‡»… º≈°“√¥”‡π‘πß“π„πÕ¥’µ·≈–„π
ªí®®ÿ∫—π¢Õß‡¢◊ËÕπ®–µâÕß‰¥â√—∫°“√ª√–‡¡‘π‡™àπ°—π

πÕ°®“°π’È °“√¡’ à«π√à«¡¢Õßª√–™“™π„π°“√°“√µ—¥ ‘π„®¢Õß√—∞§«√‰¥â√—∫°“√ àß‡ √‘¡„π∑“ßªØ‘∫—µ‘
¡“°¢÷Èπ °ÆÀ¡“¬§«√°”Àπ¥‰«â¥â«¬«à“ ®–µâÕß¡’°“√„™âª√–‚¬™πå®“°º≈°“√»÷°…“°“√ª√–‡¡‘π
º≈°√–∑∫œ Õ¬à“ß¡’ª√– ‘∑∏‘¿“æ·≈–‡ªî¥°«â“ß „π°√–∫«π°“√µ—¥ ‘π„®¢Õß√—∞

„π à«π∑’Ë‡°’Ë¬«¢âÕß°—∫»“≈ª°§√Õß °“√»÷°…“œ ©∫—∫π’È‡ÀÁπ«à“ §«√¬°‡«âπ§à“∏√√¡‡π’¬¡»“≈„π°“√
æ‘®“√≥“§¥’∑’Ë¬◊ËπµàÕ»“≈ª°§√Õß
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Viet Nam Water Resources
Development

A review of the existing policy and
legislation framework
Duong Thanh An and Phan Thi Minh Loan1

In Viet Nam, socio-economic development is guided by long-term plans and/or strategies,

which are legalised and detailed in resolutions by the National Assembly.  At present, the

development of the country is following the direction set by the National Assembly’s Plan for

Socio-Economic Development 2001-2005.  These plans clearly indicate the objectives,

principles and activities for the development of the country in that period, of which the

“development of rapid, effectively and sustainable economic growth is closely linked with

social improvement, equality and environmental protection”.  Hydropower plants and

irrigation works are given priority for development.  However, no specific water resources

infrastructure element is included.  In order to successfully implement these plans/strategies

as well as follow the commitment made at the 2002 World Summit on Sustainable Develop-

ment, the Government issued “The Strategic Orientation for Sustainable Development of

Viet Nam” (Agenda 21) in 2004, which highlights the sustainable use and protection of water

resources as a priority area in natural resources utilisation and environmental protection.

At present, Viet Nam has no long-term strategies for water resources management at the

national and regional levels.  This is seen as one of the shortcomings in water resources

management.  The Ministry of Natural Resources and Environment (MoNRE) recently began

formulating a draft national strategy on water resources up to 2020.  This draft strategy was

completed by the end of 2005.  However, at the national level, water responsibilities are split

between MoNRE and the Ministry of Agriculture and Rural Development (MARD).  Other

actors, such as the energy sector, are also very much involved in shaping water policy.

The existing policy and legislative framework of Viet Nam is generally consistent with and in

accord with many of the WCD Strategic Priorities.  The obligation to ensure reasonable

exploration and environmental protection by all individuals and organisations is in the Viet

1 Duong Thanh An, Deputy Head, Division of Laws, Planning and General Affairs, Viet Nam Environment
Protection Agency, 67 Nguyen Du St., Ha Noi, Viet Nam, Email: dtan@nea.gov.vn;  Phan Thi Minh Loan,
Procurement Department, Electricity of Vietnam, 18 Tran Nguyen Han, Ha Noi, Viet Nam, Email:
loanpm@evn.com.vn
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Nam Constitution.  Much of the substance of the WCD Strategic Priorities is reflected in the

legislation of Viet Nam concerning water resources, energy, environmental protection and

sustainable development.

Hydropower development is a key priority for the Government of Viet Nam.  The Master Plan

for the Development of the Power Sector of Viet Nam up to 2010 and 2020 considers

hydropower to be one of the most effective energy resources and states that it should be

fully exploited.  Obviously, the construction and operation of hydropower plants requires

regulations.  In Viet Nam these are not specifically written for hydropower, but are for

construction works in general.  Therefore, builders of hydropower plants are bound by the

same regulations as, for example, the builders of a cement plant.  More specific regulations

are required if the Viet Nam framework is to be comparable to the WCD framework in the

areas of sustaining rivers and livelihoods.

Recognition and safeguarding of rights and entitlements

In Viet Nam, human rights (including civil and political, economic, social and cultural rights)

are regulated by the Constitution, 1992 and under the Water Resources Law, 1998 and the

Land Law, 2003.  Water and land resources are under the ownership of all Vietnamese

people and are entrusted by the State to the people to use in a stable manner over the long

term.  When land is requisitioned by the State, affected persons should be compensated and

assisted in resettlement.  Current legislation provides for various types and levels of compen-

sation as well as payment procedures.

The Water Resources Law stipulates that organisations and individuals are entitled to utilise

water resources for living and production purposes.  Although the law does not contain a

specific provision on property rights, indirect provision is made through the stipulation that

such organisations and individuals are entitled to benefit by assigning, leasing and mortgaging

their properties for investment in the utilisation and development of water resources.  Such

entities are also entitled to compensation for damage in the event that their permits to utilise

water resources are withdrawn before expiry of the specified term for reasons of national

defence and security or other national and public interests.  In addition, they can lodge

complaints and seek legal action through State agencies and the courts for any violation of

the right to utilise water resources or violation of other legitimate interests.Compensation for

persons affected by the construction/operation of dams when land is recovered by the State

is governed by:
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Decree 181/2004/ND-CP on Land Law implementation (further guidance about this decree is

provided by Ministry of Finance Circular 116/2004/TT-BTC 7); and Decree 197/2004/ND-CP

on compensation, support and resettlement when land is taken back by the State; and

Decree 17/2006/ND-CP dated 27/01/2006 on revision of previously issued Decrees on Land

Law implementation and Decree 187/2004/ND-CP on equitization of State-owned

enterprises.

There are categories of compensation specified for land, property, financial support, and

resettlement.  The level of compensation is to be specified in project plans which must be

approved by Government authorities.

There is no specific provision for handling reparation claims for losses from existing dams.  In

general, the law on the resolution of claims and disclosures is applied to handling such

reparation claims.  Related provisions under the Law on Environmental Protection and the

Water Resources Law can also be applied to such claims.  However, claims for losses

caused by water resources development may be handled by the competent authorities in

accordance with economic, civil or administrative procedures.  If the construction and/or

operation of a dam lead to adverse impacts on the environment, the provisions of the Law on

Environmental Protection can be applied with regard to compensation.  References to

compensation in general can also be found in the Civil Code, 2005.

Environmental impact assessment

Under the revised Law on Environmental Protection 2005 (which will officially take effect from

01 July 2006), Strategic Environmental Assessment (SEA) has been for the first time formally

legalized in the Vietnam’s legislation system. Subject to this SEA are strategies and plans

(referred to as “projects”). The SEA report is to be prepared at the time of project formulation.

The SEA appraisal result will be one of the criteria for project approval. Under the revised

Law on Environmental Protection 2005 Environmental Impact Assessment (EIA) is still

obligatory for all new projects listed as EIA-required in this law and guidelines on its imple-

mentation, and should include assessments of social, health and cultural issues.  The

approval of the EIA report is a prerequisite for a project to get investment and operational

licenses.  The 2005 law also stipulates the supervision and inspection of compliance with

environmental protection requirements set out in the EIA report as approved.
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In the Law on Environmental Protection 2005, the participation of relevant public societies,

organizations and individuals in SEA and EIA processes is further strengthened, as follows:

• During the EIA preparation process, comments and feedback from commune-level

People’s Committees (PCs) and representatives of local communities within the project

area as well as opposition to project implementation or environmental protection

measures must be incorporated as key contents of the EIA report;

• During the EIA appraisal process, local organizations, communities and individuals

are entitled and encouraged to provide comments, feedback and requests on

environmental protection issues to the project appraisal and approval authorities.  The

project appraisal and approval authorities are then responsible for taking into account all

these comments, feedback and requests before any conclusion/decision is made;

• The approval of the EIA report must be reported to the local PC where the project will be

implemented.  Information on waste types, treatment technologies, environmental

standards and environmental protection measures must be made public and posted at

the project site for the purpose of public access, inspection and supervision.

Before the Law on Environmental Protection 2005 takes effect, other legislation containing

specific references to EIAs that is currently in effect includes:

• Resolution 05/1997/QH10 about standards for important national projects;

• Government Decree 175/CP about implementation of the Law on Environmental

Protection;

• Government Decree 143/2004/ND-CP amending Government Decree 175/CP; and

• Ministry of Science, Technology and Environment Circular 490/1998/TT-BKHCNMT

which provides guidance on the preparation and evaluation of EIA reports.

Government Decree 175/CP stipulates that following the assessment of EIA reports, projects

that started operating before 10 January 1994 are categorised as either: (a) qualified for

continued operations, without environmental treatment; (b) need to build waste treatment

works; (c) need to change technology and/or geographical location; or (d) should have their

operating license terminated.

All organisations and units are required to use Vietnamese environmental standards in the

preparation of EIA reports.  However, in areas where Vietnamese standards have yet to be

established, standards of other countries may be applied with official permission of the

authorised agencies.



81

Public access to information and public participation in decision-making

The Constitution states that keeping the public informed is a human right.  The principle of

“known, discussed, done and examined by people” is a crucial part of the development

process in Viet Nam.  Public participation, including water resources development and dam

management, is regulated by laws with the focus on the planning process.  Public participa-

tion is also enabled in the EIA appraisal process as specified in the Law on Environmental

Protection and Government Decree 175/CP on Implementation of the Law, and the participa-

tion of communities in the EIA process is being accelerated.

Public access to information and participation in the decision-making process is, in general,

reflected in the other legislation and policies mentioned above, specifically the Regulation on

Democracy at Grassroots Level, Government Decree 79/2003/ND-CP, dated 7/7/2003.

With regard to public participation in the preparation and approval of construction planning,

the Construction Law, 2003, details the collection of public opinion on master plans.  However,

there is no specific provision for public participation in decision-making related to dams or

other types of water resources development. While determining ways in which the public can

participate in sustainable development, Viet Nam’s Agenda 21 gives pre-eminence to the role

of the public in social and community management.  The Agenda stipulates that in the case

of the largest projects with the greatest impact on the population, community participation in

environmental impact assessment should be enhanced by institutionalising the participatory

role of the public as well as the introduction of compliance measures.  It sets out the required

priority activities for accelerating participation in sustainable development by each social

group, with women and ethnic minorities being given special attention.

Infrastructure management

Current legislation specifically stipulates the principles of management and improvement of

existing water infrastructure, particularly with regard to the importance of the role of each

dam.  Implementation procedures for new projects in general and dam projects in particular

are governed by legislation.  The management of existing dams follows the stipulations in the

Ordinance on Exploration and Protection of Irrigation Works (32/2001/PL-UBTVQH10).

Implementation of the Ordinance is guided by Government Decree 143/2003/ND-CP.

The requirements for monitoring and evaluating are provided for as a principle of existing

regulations.  The Ordinance on Exploration and Protection of Irrigation Works stipulates that

organisations exploiting irrigation works should monitor, detect and promptly deal with

incidents, maintain such works and ensure their safety, and inspect and repair such works

before and after the monsoon and flood season.
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Licensing the operation of a dam is provided for in the Water Resources Law and

Government Decree 179/2001/ND-CP on Implementation of the Water Resources Law.

Compliance

Regulations on compliance are in effect.  The mechanism for payment of compensation and

settlement, supervision and inspection, rewards and penalties is found in the Water

Resources Law, the Construction Law, the Land Law, the Law on Environmental Protection

and related regulations.  The Water Resources Law stipulates that the protection and

utilisation of water resources must comply with the zoning of river basins already ratified by

the competent State agency.  In addition, conforming to the plans, procedures, and

regulations approved by the competent authorities is one of the responsibilities of individuals

and organisations exploring irrigation works that are provided for in the Ordinance on

Exploration and Protection of Irrigation Works.

Construction works in general and the construction of dams in particular are required to

follow the principles laid down in the Construction Law, one of which is that construction of

works should be in accordance with master plans and the works design as well as in

conformity with natural conditions and the particular cultural and social conditions of each

locality.  Construction works not in conformity with the master plan are prohibited.  Construc-

tion work must also be carried out in combination with socio-economic development, and

national defense and security.  However, there is no specific regulation on compliance with

the benefit-sharing mechanism.

According to environmental protection regulations, a project such as dam construction must

conduct an EIA that includes an assessment of the environmental and social factors.

Pre-feasibility study reports and feasibility study reports are also required in order to analyse

and evaluate economic, social and environmental benefits, and enable the sharing of the

benefits and costs.

There is no legislation on the need for a compliance plan.  However, the compensation and

resettlement procedure is stipulated in Government Decree 197/2004/ND-CP, and Circular

116/2004/TT-BTC.  Violations of regulations on land recovery are covered by Government

Decree  181/2004/ND-CP, which specifies actions that are considered as land recovery

violations as well as the penalties for such violations.  Penalties comprise disciplinary action

such as a warning, salary reduction, demotion, being relieved of authority, or dismissal.

Penalties for non-compliance are also specified in several other legal documents, including:

(a) the 1999 Penal Code; (b) the Civil Code; (c) Government Decree  121/2004/ND-CP on
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Providing Penalties for Administrative Violations in the Area of Environmental Protection; and

(d) other laws that provide penalties for administrative violations in certain other areas such

as forestry and fisheries.  The costs of compensation and resettlement must be built into the

project budget (Government Decree 197/2004/ND-CP).

The Water Resources Law, the Law on Environmental Protection, the Land Law and the

Construction Law also cover inspections for compliance and implementation of these laws.

According to these laws, the competent authorities for such inspections are: (a) the Ministry

of Agriculture and Rural Development (water resources development and irrigation works); (b)

the Ministry of Construction (construction works); and (c) the Ministry of Natural Resources

and Environment (land and environmental protection).

There are no specific provisions on incentives and/or penalties for non-compliance with dam

agreements/contracts.  These aspects must be included in agreements between participat-

ing parties; alternatively, the general provisions related to agreements/contracts may be

applied.  In addition, the regulations on incentives and penalties in general can be employed.

Under the Construction Law, corruption in construction work is prohibited.  In addition, the

Water Resources Law and the Ordinance on Exploration and Protection of Irrigation Works

stipulate that any person who illegally uses water charges and fees will, depending upon the

nature and level of the violation, be disciplined or considered for penal liability.  If any

damage is caused by corruption, the person(s) concerned will have to pay compensation as

prescribed by the Water Resources Law and the Ordinance on Exploration and Protection of

Irrigation Works.  In addition, regulations to discourage and prevent corruption in general can

be applied.

Conservation of aquatic ecosystems and biological resources

Regulations on the management of special uses, safeguarding measures, and production of

natural forests are provided in the Decision 08/2001/QD-TTg of the Prime Minister on the

Regulations on Classification and Management of National Gardens, Natural Preserves and

Cultural, Historical and Environmental Areas (Areas for Protection of Landscapes and

Safeguarding Forests).  Rivers and streams related to such forests are considered to be part

of those forests and therefore subject to the same management and protection as those

forests.  Government Decree 109/2003/ND-CP on the Conservation and Sustainable

Development of Wetlands provides regulations on the protection of mangrove preserves.

Legally-binding measures for preventing, minimising, and/or mitigating negative impacts of

dams on rivers flowing through protected areas are directly introduced through EIAs.
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The government of Viet Nam is also now very interested in the concept and practice of

‘environmental flows’.  The concept is to ensure that an adequate flow regime is provided

within a river, wetland or coastal zone to maintain ecosystems and their benefits where there

are competing water uses.  Threatened and/or endangered species are protected by means

of various documents including the Law on Forest Protection and Development 2004, the

Law on Environmental Protection 2005, the Law on Fisheries, 2003, the Ordinance on

Protection and Quarantine of Plants, 2001, and Government Decree 175//1994/ND-CP on

the Implementation of the Law on Environmental Protection.  In particular, the Penal Code

provides a maximum penalty of seven years of imprisonment and other supplemental

penalties for the violation of regulations related to the protection of rare and wild species of

animals.

Shared rivers

With regard to cooperation in water resources sharing, provisions are provided indirectly in

the Water Resources Law with respect to the transfer of water from one river basin or sub-

basin to another.  In Agenda 21, enhancement of international cooperation in water resources

management, particularly cooperation with neighboring countries having common rivers, is

given priority for ensuring the sustainable development of water resources.  Cooperation in

the sustainable development of the Mekong River basin is given special attention.

References are made in other legal documents to policies on cooperation in managing

shared water resources.  The Water Resources Law provides principles for international

relations related to water resources.  The State encourages the broadening of international

relations and cooperation in basic surveys, protection, exploitation and use of water

resources, and in preventing and overcoming harm caused by water with a view to developing

water resources.  This is in accordance with the principle of safeguarding sovereignty,

territorial integrity, and mutual benefit, and in conformity with the international conventions

that Viet Nam has signed or to which it has acceded.

Recommendations

The long-term strategy for water resources development at the national and regional levels

should be improved.  To ensure sustainable development of water resources, alternative

perspectives should be taken into account in the formulation of the national water strategy.

The regulations on public participation in decision-making should be improved for the whole

process of project implementation, not only the planning stage.  Improvement should also

include the methodology for project implementation.  In particular, due to the serious impact
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of dam projects on local communities, public participation in dam projects requires separate

regulations.  Legislation should not only recognise the right of public participation; it should

also specify the measures for allowing participation, such as the provision of information, legal,

professional and financial support, and sufficient time for consideration and consultation.

The compliance mechanisms should be improved.  Additional compliance-promoting

regulations  are required.  Incentives, rewards and penalties should all be part of the mixture

of compliance instruments.

Improvement of existing regulations should be undertaken in association with improvement

in water resources and environmental protection management capacity.  Information dis-

semination and education with regard to legal provisions on water resources, environmental

protection and sustainable development need to be enhanced.

International cooperation in water resources management and environmental protection is

already covered in the existing Viet Nam framework.  As with other areas, to be more

effective, implementation needs to be promoted.



86



Phaùt trieån Taøi nguyeân nöôùc
ôû Vieät Nam

Toång quan veà khung chính saùch vaø phaùp luaät hieän
taïi
Döông Thanh An  vaø  Phan Thò Minh Loan1

ÔÛ Vieät Nam, caùc chieán löôïc vaø/hoaëc keá hoaïch phaùt trieån kinh teá xaõ hoäi daøi haïn cuûa quoác
gia ñöôïc xaây döïng vaø thoâng qua bôûi Quoác hoäi. Hieän nay, söï phaùt trieån cuûa ñaát nöôùc
ñang theo ñònh höôùng ñaõ ñöôïc ñaët ra trong Keá hoaïch Phaùt trieån Kinh teá Xaõ hoäi cuûa
Quoác hoäi giai ñoaïn 2001-2005. Nhöõng keá hoaïch naøy chæ ra moät caùch roõ raøng caùc muïc
tieâu, nguyeân taéc vaø hoaït ñoäng vì söï phaùt trieån cuûa ñaát nöôùc trong giai ñoaïn naøy, trong
ñoù “söï taêng tröôûng kinh teá nhanh, hieäu quaû vaø beàn vöõng ñöôïc lieân keát chaët cheõ vôùi vieäc
caûi thieän xaõ hoäi, coâng baèng vaø baûo veä moâi tröôøng” theo ñoù öu tieân xaây döïng vaø phaùt
trieån caùc nhaø maùy thuyû ñieän vaø coâng trình thuyû lôïi. Tuy nhieân, khoâng coù moät phaàn rieâng
veà cô sôû haï taàng taøi nguyeân nöôùc trong vaên baûn naøy. Ñeå thöïc hieän thaønh coâng nhöõng keá
hoaïch/ chieán löôïc naøy cuõng nhö ñeå tuaân thuû cam keát naêm 2002 taïi Hoäi nghò Thöôïng
ñænh Theá giôùi veà Phaùt trieån Beàn vöõng, Chính phuû ñaõ ban haønh “Ñònh höôùng Chieán löôïc
veà Phaùt trieån Beàn vöõng cuûa Vieät Nam” (Chöông trình nghò söï 21) vaøo naêm 2004 trong
ñoù neâu baät vieäc söû duïng beàn vöõng vaø baûo veä taøi nguyeân nöôùc laø moät maûng öu tieân trong
söû duïng caùc nguoàn taøi nguyeân thieân nhieân vaø baûo veä moâi tröôøng.

Hieän nay, Vieät Nam chöa coù caùc chieán löôïc daøi haïn cho vieäc quaûn lyù taøi nguyeân nöôùc ôû
caáp quoác gia vaø caáp vuøng. Ñaây ñöôïc xem laø moät trong nhöõng baát caäp trong lónh vöïc
quaûn lyù taøi nguyeân nöôùc. Boä Taøi Nguyeân vaø Moâi Tröôøng (MoNRE) gaàn ñaây ñaõ baét ñaàu
xaây döïng döï thaûo chieán löôïc quoác gia veà taøi nguyeân nöôùc ñeán naêm 2020. Döï thaûo chieán
löôïc naøy ñaõ ñöôïc hoaøn thieän vaøo cuoái naêm 2005. Tuy nhieân, traùch nhieäm veà taøi nguyeân
nöôùc ôû caáp quoác gia ñöôïc phaân chia giöõa Boä Taøi nguyeân vaø Moâi tröôøng (MoNRE) vaø Boä
Noâng nghieäp vaø Phaùt trieån Noâng thoân (MARD). Caùc boä ngaønh khaùc nhö ngaønh naêng
löôïng cuõng lieân quan raát nhieàu ñeán vieäc ñònh hình chính saùch taøi nguyeân nöôùc .

1 Döông Thanh An, Thaïc só Luaät, Phoù Chaùnh vaên phoøng, Cuïc Baûo veä Moâi tröôøng (VEPA), Ñòa chæ: 67
Nguyeãn Du, Haø Noäi, Vieät Nam, Email: dtan@nea.gov.vn;  Phan Thò Minh Loan, Thaïc só Luaät, Chuyeân vieân
Phaùp lyù, Ban Quaûn lyù Ñaáu thaàu, Toång Coâng ty Ñieän löïc Vieät Nam (EVN), Ñòa chæ: 18 Traàn Nguyeân Haõn,
Haø Noäi, Vieät Nam, Email: loanpm@evn.com.vn
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Khung luaät phaùp vaø chính saùch hieän nay cuûa Vieät Nam nhìn chung laø nhaát quaùn
vaø phuø hôïp vôùi caùc öu tieân chieán löôïc cuûa WCD. Nghóa vuï cuûa caùc caù nhaân vaø
toå chöùc nhaèm baûo ñaûm vieäc khai thaùc hôïp lyù vaø baûo veä moâi tröôøng coù trong
Hieán phaùp cuûa Vieät Nam. Phaàn lôùn noäi dung cuûa caùc öu tieân chieán löôïc cuûa
WCD ñeàu ñöôïc phaûn aùnh trong phaùp luaät cuûa Vieät Nam veà taøi nguyeân nöôùc,
naêng löôïng, baûo veä moâi tröôøng vaø phaùt trieån beàn vöõng.

Phaùt trieån thuyû ñieän laø moät öu tieân quan troïng cuûa Chính phuû Vieät Nam. Keá hoaïch toång
theå veà phaùt trieån ngaønh naêng löôïng cuûa Vieät Nam ñeán naêm 2010 vaø 2020 xem thuyû
ñieän laø moät trong nhöõng nguoàn naêng löôïng hieäu quaû nhaát vaø khaúng ñònh raèng nguoàn
naêng löôïng naøy caàn ñöôïc khai thaùc toái öu. Hieån nhieân, caàn coù caùc quy cheá veà vieäc xaây
döïng vaø vaän haønh caùc nhaø maùy thuyû ñieän. ÔÛ Vieät Nam, nhöõng quy cheá naøy khoâng ñöôïc
soaïn thaûo rieâng bieät cho thuyû ñieän maø chæ cho nhöõng coâng trình xaây döïng noùi chung. Vì
vaäy, vieäc xaây döïng nhaø maùy thuyû ñieän chæ bò chi phoái bôûi nhöõng quy cheá chung, cuõng
gioáng nhö ñoái vôùi vieäc xaây döïng nhaø maùy xi-maêng chaúng haïn. Bôûi vaäy, caàn coù nhöõng
quy cheá cuï theå hôn ñeå khung cuûa Vieät Nam ñaït ñöôïc söï töông ñoàng cao vôùi khung cuûa
WCD trong caùc lónh vöïc veà duy trì tính beàn vöõng cuûa caùc doøng soâng vaø sinh keá.

Coâng nhaän vaø baûo veä caùc quyeàn vaø lôïi ích hôïp phaùp

ÔÛ Vieät Nam, quyeàn con ngöôøi (bao goàm caùc quyeàn daân söï vaø chính trò, kinh teá, xaõ hoäi
vaø vaên hoaù) ñöôïc quy ñònh trong Hieán phaùp naêm 1992 vaø caùc vaên baûn phaùp luaät khaùc,
chaúng haïn Luaät Taøi nguyeân nöôùc ban haønh naêm 1998 vaø Luaät Ñaát ñai naêm 2003. Caùc
nguoàn taøi nguyeân ñaát vaø nöôùc thuoäc quyeàn sôû höõu cuûa taát caû nhaân daân Vieät Nam vaø
ñöôïc Nhaø nöôùc giao phoù cho ngöôøi daân söû duïng daøi haïn vaø oån ñònh. Khi ñaát ñai bò nhaø
nöôùc tröng duïng, nhöõng ngöôøi bò aûnh höôûng caàn ñöôïc boài thöôøng vaø hoã trôï taùi ñònh cö.
Luaät phaùp hieän nay ñöa ra nhieàu loaïi vaø möùc ñoä boài thöôøng cuõng nhö caùc thuû tuïc chi traû
khaùc nhau.

Luaät Taøi nguyeân nöôùc quy ñònh caùc toå chöùc vaø caù nhaân ñöôïc pheùp söû duïng taøi nguyeân
nöôùc cho caùc muïc ñích sinh hoaït vaø saûn xuaát. Maëc duø luaät naøy khoâng bao goàm ñieàu
khoaûn cuï theå veà quyeàn sôû höõu nhöng coù ñieàu khoaûn giaùn tieáp thoâng qua quy ñònh veà
vieäc caùc toå chöùc vaø caù nhaân naøy ñöôïc pheùp höôûng lôïi khi chuyeån nhöôïng, cho thueâ vaø
theá chaáp caùc taøi saûn cuûa hoï cho muïc ñích ñaàu tö vaøo vieäc söû duïng vaø phaùt trieån caùc
nguoàn taøi nguyeân nöôùc. Nhöõng ñoái töôïng naøy ñoàng thôøi cuõng coù quyeàn nhaän ñöôïc boài
thöôøng ñoái vôùi nhöõng thieät haïi trong tröôøng hôïp giaáy pheùp söû duïng taøi nguyeân nöôùc cuûa
hoï bò thu hoài tröôùc thôøi haïn cho pheùp vì nhöõng lyù do an ninh quoác phoøng hoaëc nhöõng lôïi
ích coâng hoaëc lôïi ích quoác gia khaùc. Theâm vaøo ñoù, hoï coù theå khieáu kieän tôùi caùc cô quan
Nhaø nöôùc vaø toaø aùn ñoái vôùi baát kyø haønh vi xaâm phaïm quyeàn söû duïng taøi nguyeân nöôùc
naøo hoaëc xaâm phaïm caùc lôïi ích chính ñaùng khaùc.
88



Vieäc boài thöôøng cho nhöõng ngöôøi bò aûnh höôûng do vieäc xaây döïng/ vaän haønh cuûa ñaäp
nöôùc khi Nhaø nöôùc thu hoài ñaát ñöôïc quy ñònh bôûi:

Nghò ñònh 181/2004/NÑ-CP veà vieäc thi haønh Luaät Ñaát ñai (Thoâng tö 116/2004/TT-BTC
7 cuûa Boä Taøi chính ñaõ ñöa ra höôùng daãn theâm veà nghò ñònh naøy); vaø Nghò ñònh 197/
2004/NÑ-CP veà vieäc boài thöôøng, hoã trôï vaø taùi ñònh cö khi Nhaø nöôùc thu hoài laïi ñaát.
Nghò ñònh soá 17/2006/NÑ-CP ngaøy 27/01/2006 veà söûa ñoåi, boå sung moät soá ñieàu cuûa caùc
nghò ñònh höôùng daãn thi haønh Luaät Ñaát ñai vaø Nghò ñònh soá 187/2004/NÑ-CP veà vieäc
chuyeån coâng ty nhaø nöôùc thaønh coâng ty coå phaàn.

Coù caùc ñieàu khoaûn boài thöôøng rieâng cho ñaát ñai, taøi saûn, hoã trôï taøi chính, vaø taùi ñònh cö.
Möùc ñoä boài thöôøng ñöôïc ghi roõ trong keá hoaïch döï aùn ñaõ ñöôïc caùc cô quan coù thaåm
quyeån cuûa Chính phuû pheâ duyeät.

Khoâng coù moät ñieàu khoaûn rieâng bieät veà vieäc xöû lyù nhöõng yeâu caàu boài thöôøng cho nhöõng
toån thaát gaây ra töø caùc ñaäp ñang vaän haønh. Nhìn chung, luaät veà giaûi quyeát caùc khieáu naïi
vaø toá caùo ñöôïc aùp duïng ñeå giaûi quyeát nhöõng yeâu caàu boài thöôøng nhö vaäy. Caùc ñieàu
khoaûn coù lieân quan trong Luaät Baûo veä Moâi tröôøng vaø Luaät Taøi nguyeân nöôùc cuõng coù theå
ñöôïc aùp duïng ñoái vôùi nhöõng yeâu caàu naøy. Tuy nhieân, nhöõng khieáu naïi veà toån thaát do
vieäc phaùt trieån taøi nguyeân nöôùc coù theå ñöôïc caùc nhaø chöùc traùch coù thaåm quyeàn giaûi
quyeát theo caùc thuû tuïc kinh teá, daân söï hoaëc haønh chính. Neáu vieäc xaây döïng vaø/hoaëc vaän
haønh ñaäp daãn ñeán nhöõng taùc ñoäng tieâu cöïc veà moâi tröôøng, caùc ñieàu khoaûn cuûa Luaät Baûo
veä Moâi tröôøng coù theå ñöôïc aùp duïng veà vaán ñeà boài thöôøng. Caùc ñieàu khoaûn veà boài thöôøng
noùi chung ñöôïc ñeà caäp trong Boä Luaät Daân söï, 2005.

Ñaùnh giaù taùc ñoäng moâi tröôøng

Theo Luaät baûo veä moâi tröôøng söûa ñoåi 2005 (seõ chính thöùc coù hieäu löïc töø ngaøy 01/7/
2006), laàn ñaàu tieân Ñaùnh giaù Moâi tröôøng Chieán löôïc (ÑMC) ñöôïc chính thöùc thöøa nhaän
trong heä thoáng phaùp luaät Vieät Nam. Ñoái töôïng phaûi thöïc hieän ñaùnh giaù moâi tröôøng chieán
löôïc laø caùc chieán löôïc, quy hoaïch, keá hoaïch (goïi chung laø caùc döï aùn). Baùo caùo ÑMC
ñöôïc laäp ñoàng thôøi vôùi quaù trình laäp döï aùn. Keát quaû thaåm ñònh ÑMC laø moät trong nhöõng
caên cöù ñeå pheâ duyeät döï aùn.

Tieáp tuïc caùc quy ñònh veà Ñaùnh giaù Taùc ñoäng Moâi tröôøng (ÑTM) ñaõ ñöôïc theå cheá hoaù
trong Luaät baûo veä moâi tröôøng 1993, trong Luaät baûo veä moâi tröôøng söûa ñoåi 2005, ÑTM
vaãn tieáp tuïc ñöôïc coi laø baét buoäc ñoái vôùi caùc döï aùn môùi naèm trong danh muïc caùc döï aùn
phaûi laäp ÑTM ñöôïc quy ñònh trong Luaät naøy vaø caùc vaên baûn khaùc cuûa Chính phuû höôùng
daãn thi haønh Luaät, vaø caàn bao goàm caùc ñaùnh giaù veà caùc vaán ñeà xaõ hoäi, söùc khoeû vaø vaên
hoaù. Quyeát ñònh pheâ chuaån Baùo caùo ÑTM laø ñieàu kieän baét buoäc ñeå caáp giaáy pheùp ñaàu
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tö vaø ñöa döï aùn ñi vaøo hoaït ñoäng. Coâng taùc kieåm tra, giaùm saùt vieäc thöïc hieän caùc yeâu
caàu BVMT trong Baùo caùo ÑTM vaø quyeát ñònh pheâ chuaån Baùo caùo ÑTM ñöôïc cuï theå hoaù
trong Luaät baûo veä moâi tröôøng 2005.

Theo caùc quy ñònh cuûa Luaät baûo veä moâi tröôøng 2005 coù lieân quan tôùi ÑTM, vieäc tham
gia cuûa coäng ñoàng, caùc toå chöùc, caù nhaân coù lieân quan vaøo quaù trình ÑMC vaø ÑTM ñöôïc
taêng cöôøng hôn tröôùc, cuï theå nhö sau:

° Trong giai ñoaïn laäp Baùo caùo ÑTM, yù kieán cuûa UÛy ban nhaân daân xaõ, phöôøng, thò
traán (sau ñaây goïi chung laø UÛy ban nhaân daân caáp xaõ), ñaïi dieän coäng ñoàng daân cö
nôi thöïc hieän döï aùn; caùc yù kieán khoâng taùn thaønh vieäc ñaët döï aùn taïi ñòa phöông
hoaëc khoâng taùn thaønh ñoái vôùi caùc giaûi phaùp baûo veä moâi tröôøng laø moät trong
nhöõng noäi dung cô baûn phaûi coù trong Baùo caùo ñaùnh giaù taùc ñoäng moâi tröôøng.

° Trong quaù trình thaåm ñònh Baùo caùo ÑTM, caùc toå chöùc, caù nhaân, coäng ñoàng daân
cö coù quyeàn göûi yeâu caàu, kieán nghò veà baûo veä moâi tröôøng ñeán cô quan toå chöùc
hoäi ñoàng thaåm ñònh vaø cô quan pheâ duyeät döï aùn; hoäi ñoàng vaø cô quan pheâ duyeät
döï aùn coù traùch nhieäm xem xeùt caùc yeâu caàu, kieán nghò tröôùc khi ñöa ra keát luaän/
quyeát ñònh.

° Noäi dung cuûa Quyeát ñònh pheâ duyeät Baùo caùo ÑTM phaûi ñöôïc baùo caùo vôùi UÛy ban
nhaân daân nôi thöïc hieän döï aùn, caùc loaïi chaát thaûi, coâng ngheä xöû lyù, thoâng soá tieâu
chuaån veà chaát thaûi, caùc giaûi phaùp baûo veä moâi tröôøng phaûi ñöôïc nieâm yeát coâng
khai taïi ñòa ñieåm thöïc hieän döï aùn ñeå coäng ñoàng daân cö bieát, kieåm tra vaø giaùm
saùt.

Tröôùc thôøi ñieåm Luaät baûo veä moâi tröôøng 2005 coù hieäu löïc, caùc vaên baûn luaät khaùc coù
lieân quan cuï theå tôùi ÑTM hieän nay ñang coøn hieäu löïc bao goàm:

° Nghò quyeát 05/1997/QH10 cuûa Quoác hoäi veà caùc tieâu chuaån ñoái vôùi nhöõng döï aùn
quoác gia quan troïng;

° Nghò ñònh 175/CP cuûa Chính phuû veà vieäc thi haønh Luaät Baûo veä Moâi tröôøng;

° Nghò ñònh 143/2004/NÑ-CP cuûa Chính phuû veà boå xung, chænh söûa ñoái vôùi Nghò
ñònh 175/CP; vaø

° Thoâng tö 490/1988/TT-BKHCNMT cuûa Boä Khoa hoïc, Coâng ngheä vaø Moâi tröôøng
höôùng daãn veà vieäc chuaån bò vaø thaåm ñònh caùc baùo caùo ÑTM.

Nghò ñònh 175/CP quy ñònh sau khi thaåm ñònh caùc baùo caùo ÑTM, caùc döï aùn ñaõ baét ñaàu
trieån khai tröôùc ngaøy 10 thaùng 1 naêm 1994 ñöôïc phaân loaïi nhö sau: (a) ñaït tieâu chuaån
ñöôïc pheùp tieáp tuïc trieån khai, khoâng caàn xöû lyù moâi tröôøng; (b) caàn xaây döïng caùc coâng
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trình xöû lyù chaát thaûi; (c) caàn thay ñoåi coâng ngheä vaø/hoaëc vò trí ñòa lyù; hoaëc (d) caàn phaûi
chaám döùt giaáy pheùp hoaït ñoäng.

Yeâu caàu taát caû caùc toå chöùc vaø ñôn vò söû duïng tieâu chuaån moâi tröôøng cuûa Vieät Nam khi
laäp baùo caùo ÑTM. Tuy nhieân, trong caùc lónh vöïc maø tieâu chuaån Vieät Nam chöa ñöôïc xaây
döïng, tieâu chuaån cuûa caùc nöôùc khaùc coù theå ñöôïc aùp duïng vôùi söï cho pheùp chính thöùc
cuûa caùc cô quan coù thaåm quyeàn.

Coäng ñoàng tieáp caän thoâng tin vaø söï tham gia cuûa coäng ñoàng trong vieäc ra quyeát
ñònh

Hieán phaùp ghi roõ vieäc ngöôøi daân ñöôïc thoâng tin veà vieäc ra quyeát ñònh laø moät nhaân
quyeàn. Nguyeân taéc “daân bieát, daân baøn, daân laøm, daân kieåm tra” laø moät phaàn khoâng theå
thieáu trong quaù trình phaùt trieån ôû Vieät Nam. Söï tham gia cuûa ngöôøi daân, keå caû trong
lónh vöïc phaùt trieån taøi nguyeân nöôùc vaø quaûn lyù ñaäp, ñöôïc quy ñònh bôûi luaät phaùp vaø taäp
trung vaøo quaù trình laäp keá hoaïch. Ngöôøi daân cuõng ñöôïc pheùp tham gia vaøo quaù trình
thaåm ñònh ÑTM nhö ñaõ ñöôïc ghi roõ trong Luaät baûo veä moâi tröôøng vaø Nghò ñònh 175/CP
cuûa Chính phuû veà vieäc thi haønh luaät, vaø söï tham gia cuûa ngöôøi daân trong quaù trình ÑTM
ñang ñöôïc thuùc ñaåy.

Nhìn chung, vieäc tieáp caän thoâng tin vaø söï tham gia cuûa ngöôøi daân trong quaù trình ra
quyeát ñònh ñöôïc phaûn aùnh trong caùc luaät vaø chính saùch khaùc ñaõ ñeà caäp ôû treân, ñaëc bieät
laø Quy cheá Daân chuû ôû caáp cô sôû, ban haønh keøm theo Nghò ñònh 79/2003/NÑ-CP cuûa
Chính phuû ngaøy 7/7/2003.

Veà söï tham gia cuûa ngöôøi daân trong vieäc chuaån bò vaø pheâ duyeät quy hoaïch xaây döïng,
Luaät Xaây döïng ban haønh naêm 2003 ñaõ chi tieát hoaù vieäc thu thaäp yù kieán cuûa daân veà caùc
quy hoaïch toång theå. Tuy nhieân, khoâng coù moät ñieàu khoaûn rieâng naøo veà söï tham gia cuûa
ngöôøi daân trong vieäc ra quyeát ñònh lieân quan ñeán ñaäp hoaëc caùc daïng phaùt trieån taøi
nguyeân nöôùc khaùc. Trong khi xaùc ñònh caùc phöông thöùc ñeå ngöôøi daân coù theå tham gia
vaøo quaù trình phaùt trieån beàn vöõng, chöông trình nghò söï 21 cuûa Vieät Nam ñaët vai troø cuûa
ngöôøi daân trong vieäc quaûn lyù xaõ hoäi vaø coäng ñoàng leân haøng ñaàu. Chöông trình nghò söï
21 quy ñònh, ñoái vôùi nhöõng döï aùn lôùn coù taùc ñoäng maïnh ñeán daân soá, söï tham gia cuûa
coäng ñoàng trong quaù trình ÑTM caàn ñöôïc taêng cöôøng thoâng qua vieäc theå cheá hoaù vai troø
tham gia cuûa coäng ñoàng  cuõng nhö trieån khai caùc bieän phaùp thöïc hieän. Chöông trình
cuõng ñöa ra nhöõng hoaït ñoäng öu tieân caàn thieát cho vieäc thuùc ñaåy söï tham gia trong hoaït
ñoäng phaùt trieån beàn vöõng ñoái vôùi töøng nhoùm xaõ hoäi, trong ñoù ñaëc bieät chuù troïng tôùi phuï
nöõ vaø caùc daân toäc thieåu soá.
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Quaûn lyù cô sôû haï taàng

Luaät phaùp hieän nay quy ñònh moät caùch cuï theå caùc nguyeân taéc veà quaûn lyù vaø caûi thieän
caùc cô sôû haï taàng taøi nguyeân nöôùc hieän coù, ñaëc bieät laø ñoái vôùi taàm quan troïng veà vai
troø cuûa moãi ñaäp. Quy trình thöïc hieän ñoái vôùi caùc döï aùn môùi noùi chung vaø caùc döï aùn
ñaäp noùi rieâng ñöôïc luaät phaùp chi phoái. Caùc ñaäp hieän coù ñöôïc quaûn lyù theo caùc quy
ñònh trong Phaùp leänh veà Khai thaùc vaø Baûo veä caùc Coâng trình Thuyû lôïi (soá 32/2001/PL-
UBTVQH10). Nghò ñinh 143/2003/NÑ-CP cuûa Chính phuû ñöa ra höôùng daãn cho vieäc
thöïc hieän phaùp leänh naøy.

Caùc yeâu caàu veà kieåm tra vaø ñaùnh giaù ñöôïc ñöa ra theo nguyeân taéc cuûa caùc quy ñònh
hieän haønh. Phaùp leänh veà Khai thaùc vaø Baûo veä Coâng trình Thuyû lôïi quy ñònh caùc ñôn vò
khai thaùc heä thoáng thuyû lôïi caàn kieåm tra, phaùt hieän vaø xöû lyù kòp thôøi caùc söï coá, duy tu,
ñaûm baûo an toaøn cuõng nhö kieåm tra vaø söûa chöõa caùc coâng trình tröôùc vaø sau moãi muøa
baõo vaø muøa luõ.

Vieäc caáp giaáy pheùp vaän haønh ñaäp ñöôïc quy ñònh trong Luaät Taøi nguyeân nöôùc vaø Nghò
ñònh 179/2001/NÑ-CP cuûa Chính phuû veà vieäc thi haønh Luaät Taøi nguyeân nöôùc.

Söï tuaân thuû

Caùc quy ñònh veà tuaân thuû ñaõ ñöôïc xaây döïng trong heä thoáng phaùp luaät vaø toå chöùc thöïc
hieän. Trong Luaät Taøi nguyeân nöôùc, Luaät Xaây döïng, Luaät Ñaát ñai, Luaät Baûo veä Moâi
tröôøng vaø caùc quy ñònh khaùc ñeàu coù cô cheá chi traû boài thöôøng vaø ñònh cö, thanh tra
kieåm soaùt, khen thöôûng vaø xöû phaït. Luaät Taøi nguyeân nöôùc quy ñònh vieäc baûo veä vaø söû
duïng taøi nguyeân nöôùc phaûi tuaân thuû quy hoaïch vuøng cuûa caùc löu vöïc soâng ñaõ ñöôïc cô
quan Nhaø nöôùc coù thaåm quyeàn pheâ duyeät. Theâm vaøo ñoù, vieäc tuaân thuû caùc quy hoaïch,
quy trình vaø quy ñònh ñaõ ñöôïc caùc cô quan coù thaåm quyeàn pheâ duyeät laø moät trong
nhöõng traùch nhieäm cuûa caùc ñôn vò vaø caù nhaân khai thaùc caùc coâng trình thuyû lôïi ñöôïc
quy ñònh trong Phaùp leänh veà Khai thaùc vaø Baûo veä caùc Coâng trình Thuyû lôïi.

Caùc coâng trình xaây döïng noùi chung vaø caùc coâng trình xaây döïng ñaäp noùi rieâng ñeàu phaûi
tuaân theo caùc nguyeân taéc ñaõ ñeà ra trong Luaät Xaây döïng, moät trong soá ñoù laø vieäc xaây
döïng caùc coâng trình caàn phaûi theo ñuùng vôùi thieát keá vaø quy hoaïch toång theå ñaõ ñöôïc
pheâ duyeät, cuõng nhö phaûi phuø hôïp vôùi caùc ñieàu kieän töï nhieân vaø ñaëc bieät laø ñieàu kieän
vaên hoaù xaõ hoäi cuûa töøng vuøng. Nghieâm caám xaây döïng caùc coâng trình khoâng tuaân theo
quy hoaïch toång theå. Coâng trình xaây döïng cuõng caàn phaûi ñöôïc thöïc hieän keát hôïp vôùi söï
phaùt trieån kinh teá xaõ hoäi vaø an ninh quoác phoøng. Tuy nhieân khoâng coù quy ñònh rieâng
naøo veà vieäc tuaân thuû cô cheá chia seû lôïi ích.
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Theo caùc quy ñònh veà baûo veä moâi tröôøng, moät döï aùn nhö xaây döïng ñaäp caàn phaûi tieán
haønh moät nghieân cöùu ÑTM trong ñoù bao goàm ñaùnh giaù veà caùc yeáu toá moâi tröôøng vaø xaõ
hoäi. Ngoaøi ra, cuõng caàn coù caùc baùo caùo nghieân cöùu khaû thi vaø tieàn khaû thi ñeå phaân tích
vaø ñaùnh giaù caùc lôïi ích veà kinh teá, xaõ hoäi vaø moâi tröôøng, vaø cho pheùp chia seû caùc lôïi
ích vaø chi phí.

Khoâng coù luaät naøo ñeà caäp ñeán nhu caàu caàn coù moät keá hoaïch tuaân thuû. Tuy nhieân, quy
trình boài thöôøng vaø taùi ñònh cö ñöôïc quy ñònh trong Nghò ñònh 197/2004/NÑ-CP cuûa
Chính phuû, vaø Thoâng tö 116/2004/TT-BTC. Caùc vi phaïm quy ñònh veà thu hoài ñaát ñai
ñöôïc bao haøm trong Nghò ñònh 181/2004/NÑ-CP cuûa Chính phuû, trong ñoù chæ roõ nhöõng
haønh vi ñöôïc xem laø vi phaïm vieäc thu hoài ñaát cuõng nhö caùc hình thöùc xöû phaït ñoái vôùi
caùc vi phaïm naøy. Caùc hình thöùc xöû phaït bao goàm nhöõng bieän phaùp kyû luaät nhö caûnh
caùo, giaûm löông, giaùng chöùc, caùch chöùc, hoaëc sa thaûi. Caùc hình thöùc xöû phaït ñoái vôùi
vieäc khoâng tuaân thuû cuõng ñöôïc quy ñònh roõ trong moät soá caùc luaät vaø quy ñònh khaùc bao
goàm: (a) Boä luaät Hình söï naêm 1999; (b) Luaät Daân söï; (c) Nghò ñònh 121/2004/NÑ-CP
cuûa Chính phuû veà xöû lyù vi phaïm haønh chính trong lónh vöïc baûo veä moâi tröôøng; vaø (d)
caùc luaät khaùc quy ñònh nhöõng hình thöùc xöû lyù vi phaïm haønh chính ôû nhöõng lónh vöïc cuï
theå nhö laâm nghieäp vaø thuyû saûn. Caùc chi phí boài thöôøng vaø taùi ñònh cö phaûi ñöôïc ñöa
vaøo ngaân saùch cuûa döï aùn (Nghò ñònh 197/2004/NÑ-CP cuûa Chính phuû).

Luaät Taøi nguyeân nöôùc, Luaät Baûo veä Moâi tröôøng, Luaät Ñaát ñai vaø Luaät Xaây döïng ñeàu
ñeà caäp ñeán vieäc thanh tra veà vieäc tuaân thuû vaø thöïc thi nhöõng luaät naøy. Theo nhöõng
luaät naøy, caùc Boä: (a) Boä Noâng nghieäp vaø Phaùt trieån Noâng thoân (phaùt trieån taøi nguyeân
nöôùc vaø caùc coâng trình thuyû lôïi); (b) Boä xaây döïng (caùc coâng trình xaây döïng); vaø (c) Boä
Taøi nguyeân vaø Moâi tröôøng (baûo veä moâi tröôøng vaø ñaát ñai) coù thaåm quyeàn thanh tra
trong lónh vöïc quaûn lyù cuûa Boä mình.

Khoâng coù ñieàu khoaûn naøo veà khuyeán khích vaø/hoaëc xöû lyù vi phaïm ñoái vôùi vieäc khoâng
tuaân thuû caùc hôïp ñoàng/ thoaû thuaän veà ñaäp. Caùc khía caïnh naøy caàn ñöôïc ñöa vaøo thoaû
thuaän giöõa caùc beân tham gia; hoaëc theo caùch khaùc, caùc ñieàu khoaûn chung lieân quan
ñeán thoaû thuaän/ hôïp ñoàng coù theå ñöôïc aùp duïng. Theâm vaøo ñoù, caùc quy ñònh veà
khuyeán khích vaø xöû lyù vi phaïm noùi chung coù theå ñöôïc söû duïng.

Luaät Xaây döïng nghieâm caám haønh vi tham nhuõng trong coâng trình xaây döïng. Theâm vaøo
ñoù, Luaät Taøi nguyeân nöôùc vaø Phaùp leänh veà Khai thaùc vaø Baûo veä caùc Coâng trình Thuyû
lôïi cuõng quy ñònh baát kyø ai söû duïng nguoàn phí vaø leä phí nöôùc moät caùch baát hôïp phaùp,
tuyø theo tính chaát vaø möùc ñoä vi phaïm, seõ bò xöû lyù töø caûnh caùo ñeán xem xeùt truy cöùu
traùch nhieäm hình söï. Neáu baát kyø hö haïi naøo gaây ra do tham nhuõng, (nhöõng) ngöôøi lieân
quan seõ phaûi boài thöôøng theo quy ñònh cuûa Luaät Taøi nguyeân nöôùc vaø Phaùp leänh veà
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Khai thaùc vaø Baûo veä Coâng trình Thuyû lôïi. Theâm vaøo ñoù, caùc quy ñònh phoøng choáng
tham nhuõng noùi chung coù theå ñöôïc aùp duïng.

Baûo toàn caùc heä sinh thaùi thuyû sinh vaø nguoàn lôïi sinh hoïc

Caùc quy ñònh veà quaûn lyù ñaëc duïng, caùc bieän phaùp baûo veä, vaø vieäc phaùt trieån röøng töï
nhieân ñöôïc quy ñònh trong Quyeát ñònh 08/2001/QÑ-TTg cuûa Thuû töôùng Chính phuû veà
caùc quy ñònh ñoái vôùi vieäc phaân loaïi vaø quaûn lyù vöôøn quoác gia, caùc khu baûo toàn thieân
nhieân, vaên hoaù, lòch söû vaø moâi tröôøng (caùc khu baûo veä caûnh quan vaø röøng phoøng hoä).
Soâng vaø suoái lieân quan ñeán caùc khu röøng naøy ñöôïc coi laø moät phaàn cuûa röøng vaø do ñoù
ñöôïc quaûn lyù vaø baûo veä theo nhöõng quy ñònh quaûn lyù baûo veä röøng. Nghò ñònh 109/
2003/NÑ-CP cuûa Chính phuû veà Baûo toàn vaø Phaùt trieån Beàn vöõng caùc vuøng Ñaát ngaäp
nuôùc ñöa ra nhöõng quy ñònh veà baûo veä caùc khu baûo toàn ñaát ngaäp nöôùc, trong ñoù bao
goàm röøng ngaäp maën.

Caùc bieän phaùp raøng buoäc veà maët luaät phaùp nhaèm phoøng ngöøa, giaûm thieåu vaø/hoaëc
giaûm nheï nhöõng taùc ñoäng baát lôïi cuûa ñaäp ñoái vôùi caùc soâng chaûy qua caùc khu baûo toàn
ñöôïc tröïc tieáp aùp duïng  thoâng qua caùc ÑTM.

Chính phuû Vieät Nam hieän ñang raát quan taâm ñeán khaùi nieäm vaø thöïc tieãn veà “doøng
chaûy moâi tröôøng”. Muïc ñích cuûa “doøng chaûy moâi tröôøng” laø nhaèm ñaûm baûo duy trì cheá
ñoä doøng chaûy caàn thieát cuûa doøng soâng, vuøng ñaát ngaäp nöôùc hoaëc vuøng bôø sao cho caùc
heä sinh thaùi vaø nhöõng lôïi ích cuûa chuùng ôû nhöõng nôi coù caùc nhu caàu söû duïng nöôùc
caïnh tranh ñöôïc duy trì. Caùc loaøi coù nguy cô vaø/hoaëc bò ñe doaï ñöôïc baûo veä thoâng qua
caùc luaät vaø quy ñònh khaùc nhau bao goàm Luaät Baûo veä vaø Phaùt trieån röøng ban haønh
naêm 2004, Luaät Baûo veä Moâi tröôøng naêm 2005, Luaät Thuyû saûn naêm 2003, Phaùp leänh
veà Baûo veä vaø Kieåm dòch thöïc vaät naêm 2001, vaø Nghò Ñònh 175/1994/NÑ-CP cuûa Chính
phuû veà vieäc thöïc hieän Luaät baûo veä moâi tröôøng. Ñaëc bieät Boä luaät Hình söï quy ñònh hình
phaït toái ña 7 naêm tuø vaø caùc hình phaït boå xung khaùc ñoái vôùi caùc haønh vi vi phaïm caùc
quy ñònh lieân quan ñeán vieäc baûo veä caùc loaøi ñoäng vaät hoang daõ quyù hieám.

Caùc soâng chung vaø soâng lieân quoác gia

Veà söï hôïp taùc trong vieäc chia seû taøi nguyeân nöôùc, caùc ñieàu khoaûn trong Luaät Taøi
nguyeân nöôùc quy ñònh moät caùch giaùn tieáp veà vieäc chuyeån nöôùc töø moät löu vöïc hoaëc
tieåu löu vöïc tôùi löu vöïc hoaëc tieåu löu vöïc khaùc. Trong Chöông trình nghò söï 21, vieäc
taêng cöôøng hôïp taùc quoác teá veà quaûn lyù taøi nguyeân nöôùc, ñaëc bieät laø hôïp taùc vôùi caùc
nöôùc laùng gieàng coù chung soâng, ñöôïc öu tieân ñeå ñaûm baûo söï phaùt trieån beàn vöõng taøi
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nguyeân nöôùc. Söï hôïp taùc trong phaùt trieån beàn vöõng thuoäc löu vöïc soâng Meâ Koâng ñöôïc
ñaëc bieät chuù troïng.

Trong caùc luaät, quy ñònh vaø chính saùch khaùc cuõng ñeà caäp ñeán vaán ñeà hôïp taùc trong
vieäc quaûn lyù caùc nguoàn nöôùc chung vaø lieân quoác gia. Luaät Taøi nguyeân nöôùc ñöa ra
nhöõng nguyeân taéc veà quan heä quoác teá lieân quan ñeán taøi nguyeân nöôùc. Nhaø nöôùc
khuyeán khích môû roäng quan heä vaø hôïp taùc quoác teá treân cô sôû nghieân cöùu khaûo saùt,
baûo veä, khai thaùc vaø söû duïng taøi nguyeân nöôùc, vaø trong vieäc ngaên ngöøa vaø khaéc phuïc
nhöõng taùc haïi do nöôùc gaây ra vôùi caùch nhìn höôùng tôùi söï phaùt trieån taøi nguyeân nöôùc.
Ñieàu naøy phuø hôïp vôùi nguyeân taéc veà baûo veä chuû quyeàn, toaøn veïn laõnh thoå vaø cuøng coù
lôïi, vaø phuø hôïp vôùi caùc Coâng öôùc quoác teá maø Vieät Nam ñaõ kyù keát hoaëc ñaõ tham gia.

Khuyeán nghò

Chieán löôïc daøi haïn veà phaùt trieån taøi nguyeân nöôùc ôû caáp quoác gia vaø khu vöïc caàn ñöôïc
ban haønh. Ñeå ñaûm baûo phaùt trieån beàn vöõng taøi nguyeân nöôùc, caùc caùch tieáp caän linh
hoaït caàn ñöôïc xem xeùt ñeán khi xaây döïng chieán löôïc taøi nguyeân nöôùc cuûa quoác gia.
Nhöõng quy ñònh veà söï tham gia cuûa coäng ñoàng trong vieäc ra quyeát ñònh caàn ñöôïc caûi
thieän trong toaøn boä quaù trình thöïc hieän döï aùn chöù khoâng chæ ôû giai ñoaïn laäp keá hoaïch.
Phöông phaùp thöïc hieän döï aùn cuõng caàn ñöôïc caûi thieän. Ñaëc bieät, do taùc ñoäng nghieâm
troïng cuûa caùc döï aùn ñaäp ñoái vôùi ngöôøi daân ñòa phöông, söï tham gia cuûa coäng ñoàng
trong caùc döï aùn naøy caàn coù nhöõng quy ñònh rieâng. Luaät phaùp khoâng nhöõng caàn coâng
nhaän quyeàn tham gia cuûa ngöôøi daân maø coøn phaûi chæ roõ caùc bieän phaùp ñeå cho pheùp hoï
tham gia, nhö ñieàu khoaûn veà hoã trôï chuyeân moân vaø taøi chính, thoâng tin, phaùp lyù, cuõng
nhö thôøi gian caàn thieát cho vieäc xem xeùt vaø tham vaán.
Caùc cô cheá tuaân thuû cuõng caàn ñöôïc caûi thieän. Caàn coù theâm caùc quy ñònh taêng cöôøng
tuaân thuû. Caùc cô cheá khuyeán khích, khen thöôûng vaø xöû phaït caàn phaûi laø moät phaàn cuûa
caùc coâng cuï tuaân thuû.
Vieäc caûi tieán caùc quy ñònh hieän haønh caàn ñöôïc tieán haønh ñi ñoâi vôùi vieäc caûi thieän naêng
löïc quaûn lyù baûo veä moâi tröôøng vaø taøi nguyeân nöôùc. Vieäc giaùo duïc vaø phoå bieán thoâng tin
veà caùc ñieàu khoaûn phaùp luaät lieân quan ñeán taøi nguyeân nöôùc, baûo veä moâi tröôøng vaø
phaùt trieån beàn vöõng caàn ñöôïc taêng cöôøng.
Hôïp taùc quoác teá veà quaûn lyù taøi nguyeân nöôùc vaø baûo veä moâi tröôøng ñaõ coù trong khuoân
khoå hieän nay cuûa Vieät Nam. Cuõng nhö ñoái vôùi caùc lónh vöïc khaùc, ñeå coù hieäu quaû hôn,
vieäc thöïc hieän caàn ñöôïc taêng cöôøng.
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The World Conservation Union

Founded in 1948, the World Conservation Union (IUCN) brings together States, government

agencies and a diverse range of non-governmental organizations in a unique world partner-

ship: over 1000 members in all, spread across some 140 countries.

As a Union, IUCN seeks to influence, encourage and assist societies throughout the world to

conserve the integrity and diversity of nature and to ensure that any use of natural resources

is equitable and ecologically sustainable. A central Secretariat coordinates the IUCN

Programme and serves the Union membership, representing their views on the world stage

and providing them with the strategies, services, scientific knowledge and technical support

they need to achieve their goals. Through its six Commissions, IUCN draws together over

10,000 expert volunteers in project teams and action groups, focusing in particular on

species and biodiversity conservation and the management of habitats and natural resources.

The Union has helped many countries to prepare National Conservation Strategies, and

demonstrates the application of its knowledge through the field projects it supervises.

Operations are increasingly decentralized and are carried forward by an expanding network

of regional and country offices, located principally in developing countries.

The IUCN Asia Region extends from Pakistan in the west to Japan in the east, Indonesia in

the south and Mongolia in the north.  There are 23 countries in the region. IUCN maintains

offices in Bangladesh, Cambodia, China, Lao PDR, Nepal, Pakistan, Sri Lanka, Thailand, and

Viet Nam. The regional office is located in Bangkok, Thailand. There are more than 150 IUCN

members in Asia, including most major nature conservation NGOs in the region.

The Regional Environmental Law Programme and the Regional Wetlands and Water

Resources Programme are two of the eight regional thematic programmes which together

form the Ecosystem and Livelihoods Group (ELG) of IUCN in Asia. The role of ELG and its

thematic programmes is to support the work carried out by IUCN’s country programmes in

Asia, as well as managing a portfolio of regional projects.
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